BUSINESS LAW (BUSI 2601 C)
EXAM REVIEW: FINAL – DEC. 15TH (7PM)


· Everything that was covered after the midterm
· Chapters include 5 – 11, 27, 28, 29
· 3 hour exam
· 2.5hours to write + .5 hours to read over and check = 3 hours
· 2 Parts:
·  50MC
· After you read the question, do not read the answers. Read the question and then think in your mind what the right answer is. After you have an idea, go down the list, zero in on the answer, mark it on the scantron sheet, and THEN compare with the other answers
· Will always be 2 good answers in the given list
· Ex. John is drafting a contract with Henry; kitchen cabinet. The company selling cabinet is selling compensation for removal. Is John required to pay?
· Yes; some answer
· Yes; another answer
· No; some answer
· No; another answer
· 3 Development Questions
· Look at a given topic: When I’m not crossing contracts with a corporation…





























Chapter 5
FORMATION OF A CONTRACT: OFFER AND ACCEPTANCE

· Contract law is a common law concept, meaning there are various rules that will govern the contracts
· These rules will come up and regulate the contract
· No specific template rule that governs us
· Make a contract differently by region
· Everyone can come up with their own version of a contract
· Contracts 
· Vary greatly among cell phone company’s in a common law setting (one contract is never the same); In civil law the contracts can be even different
· Can be boring so it is likely that people will not even read it
· the thicker they are and the quicker people will read the contract
· Contracts are not screwing  you over its just part of capitalism
· Code of conflict of interest rules are in place to protect the system
· Ex. When I buy a computer that I buy a warranty Future Shop
· 3 elements of a contract:
1) Offer – a promise to fulfill a requirement and that obligation is subject to a condition. I promise to do something because of a, b, c. The promise that you will do something if something happens. Ex. promise to sell bagel for a dollar
2) Acceptance – the behavior that confirms your promise. behavior that confirms that you agree with the offer (confirms the conditions of a promise)
3) Consideration – the money you actually put in to complete the promise. The element of finance that completes the transaction. Paying for the promise. If consideration is not complete, can there still be a contract? Yes, because you have an offer that is accepted; the person made the acceptance. 
Ex. Thinking of getting engaged for Christmas. Guy gives you a ring. Dec 28, change your mind. Can you keep the ring? Yes, because the ring is a gift. You don’t marry because someone promises you a ring. Key thing in marriage is signing the paper. Marriage is 1st/2nd most important contract you will ever sign. Mortgages last longer than marriages on average.

The nature of an offer
· Offer: a tentative promise made by one party, subject to a condition or containing a request to the other party
· The offer is not just an invitation like advertising
· Ex. movie ad – popcorn and movie for 8.75.  Just an invitation to walk to the theatre to actually put an offer to go see the movie. Until formal request, it is just an advertisement
· When we have an offer and someone rejects a clause from the offer, then that becomes a counter-offer
· Ex. I want $20 for the shirt and I offer $15 if person alters the offer then it’s a counter offer. Another offer can be placed or deal can be withdrawn (alterations can occur to the price)
· Ex. sell this backpack for 10$, no, I will buy for 5$.Made a counter-offer. I need to decide if I accept the offer. Can have a counter-offer to a counter-offer

· If a set of rules are not in place then people will not accept them
· Ex. two people trying to run a business together. Add 4 people, another 2, and another 2. How are you going to agree on things with no rules defined? Need well defined rules
· Ex. If a reward is there to find a lost animal. Lost cat or dog (where is the clause on it saying do I get $100 to return the animal dead or alive) (if not specified). Can be valuable to know the animal is not suffering
· If you specify, you need to commit. 
· Reward posting is a commitment. Difference between reward and invitation is that reward is committed, other is just an invitation to come see the whatever (toothpaste)
· Can you do something without the knowledge of the other party and still be expected to be compensated for it? 
· Ex. students decide to clean building. Can you please write a cheque to us for 4000$? No, because other party must be aware, must be approved. 
· Ex. Stats Canada average Canadian works 51 hrs and paid for 40hrs OT hrs. Don’t get paid overtime unless approved by management

· Ticket Case: buy a ticket for a Sens game. There are clauses on back of ticket. Never been given a chance to read and agree to accept those clauses, therefore not enforceable
· Ex. parking spots. Where in a parking spot does it say they are not liable? Back of ticket. Need to inform you that you know the conditions before you make purchase. 
· Senators Love it when you buy on-line as they can get you to agree to the terms (the clauses can’t be enforced)
· Put the clauses there to make you think
· Clauses on a back of a ticket cannot be enforced; never been given a chance to accept the clause you have to buy the ticket to read their clauses
· Clauses are to protect the institutions but can’t be enforced
· Valet key to avoid using your car for a joy ride if you own a Ferrari
· Valet key and you can’t open up the glove box. Once valet gives key back to customer any damages are driver’s responsibilities.
· But if you check the car before you get your key (or still on their property) to ensure nothing is wrong, the valet service is still liable (they say there are not to avoid legal cases)
· Will tell you that they are not liable to avoid liability, even though they are. 

· Unusual or unexpected terms: if the term used is not common in the field we are having an economic activity we are working in 
· If I am involved in making something, your responsibility to learn these terms
· Ex. sell cement at Cemex (a word not common in the industry) the party must demonstrate to the courts that the other party should know of the term or was given the ability to process the terms (invoke the clauses with weird terms) show the courts that you must know or make you aware of the term. Must show that others have been informed, those invoked of unusual term
· Ex. Contract with Coke. If Coke does not commit to standards of qualitythen University can provide notice and then switch to Pepsi
· What is a sandwich to provide layers (legal definition of a sandwich) at McDonalds (burgers legally count as sandwiches)cheez wiz –add another layer it can be plastic

The lapse of an offer
· Lapse: the termination of an offer when the offeree fails to accept it within a specified time, or if no time is specified, then within a reasonable time
· An offer may lapse either by time, law, or event, but you can always revoke before it is accepted
· Ex. selling watch for $1000, nobody has agreed to accept the offer, now revokes offer before anyone accepts it

The elements of acceptance
· An offer must be accepted in a positive way. Must expressly state by behavior or by words
· Ex. buffet: as soon as you start filling things on the plate, you accept. Notion of acceptance done by behavior or by word

Transactions between parties at a distance from each other
· Modes of acceptance:
· Mail Acceptance
· Acceptance is done when you drop mail in mailbox. That's why you go to postal station and get a stamped time. Get it postage stamped to prove it was done before the deadline. The word “letter” belongs to Canada Post exclusively and is protecteda glue for a stamp (put it under UV light)
· Fax Acceptance
· Acceptance is done when the offeror receives the fax
· Key concept for electronic mechanisms: when acceptance is received at the destination of the offeror
· Jurisdiction: the province, state, or country whose laws apply to a particular situation
· Key thing about jurisdiction. Jurisdiction is done where contract is formed
· Where the contract is accepted is where the rules are created. That's why there are clauses to specify jurisdiction
· jurisdiction=>define a jurisdiction=> in Washington State =>follow Ontario rules
· Contracts will state what region has jurisdiction over contracts.  If you are in Ontario, contract could state Quebec will govern the rules
· People same sex come to Canada to have a legal license of a marriage


























Chapter 6
FORMATION OF A CONTRACT: CONSIDERATION, AND INTENTION TO CREATE LEGAL RELATIONS

The meaning of consideration
· Consideration: the price for which the promise (or the act) of the other is bought; the price we pay for a promise
· Ex. engagement rings. If price is so little to normal price, it is not a contract, it is a gift. Price must be proportional to its value

Gratuitous promises
· Gratuitous Promise: a promise made without bargaining for or accepting anything in return
· If I promise something and I don’t expect anything in return, usually associated to a unilateral contract, can you then enforce that clause on me? Only if they specifically indicate what the purpose is, and how they will be using the donation
· Ex. Become alumni, asked to donate 1000$ per year. Can’t enforce this unless you specify what the donation is for. If the donation goes into a slush fund I can decide to not give forth the $
· Yashin decided to not give $ to the NAC as the money was not properly used
· Only if they specify how, the donation will be provided

The effect of a request for goods or services
· Quantum Meruit: the amount a person merits to be paid for goods or services provided to the person requesting them
· The value of the service you provide when it is not specifically stated in contract, based on necessities, experience and requirements of the industry
· How much are you valued based on the service that you provide
· Ex. You are finished university how can you prove how much are you worth? 
· Experience plus necessities plus requirements of industry are a necessity
·  Plumbing, electricity and specialized welding.  Heating Ventilation and Air Conditioning  (house framing there is no requirement for a license)
· When dealing with contracts, do I have the legal capacity to sign the contract?
· Minor – under 18, except in common law – 21. If law does not provide for age, minor is anyone under 21

















Chapter 7
FORMATION OF A CONTRACT: CAPACITY TO CONTRACT AND LEGALITY OF OBJECT


















































Chapter 8
MISREPRESENTATION AND MISTAKES

Law is about bizarre catastrophes; not about things that go well; everything becomes legalized when things go wrong; when nothing goes wrong, you don’t need half the shit that’s covered in class

The restricted meaning of mistake
· 2 types of mistakes
· Mistakes about the terms of a contract
· Mistakes in assumptions about important facts related to a contract although not part of the contract itself
· Dealing with legal reasons why there would be mistakes
· You’re invoking a mistake so that there is no enforcement of contract

Mistakes about the terms 
· Words used inadvertently; used wrong term; the other party relied on that term to sign that contract; the party making the mistake is liable for that error
· Ex. I will sell you a cell phone with data, voice and text. But if I say I will sell you a data phone includes voice and text messages but it is only a regular cell phone in its sense. Then the other party is required to supply that info as we relied on that word “data”. Rogers is liable to give a cell phone with data and voice
· Ex. Price of a product is higher than the cash registry than marked on the shelves, rules say automatically the product has to be given to consumer for free if it is under 10 dollars
· Real world, you’re not going to say that to your employees; you don’t want to lose money
· Errors in recording an agreement that creates disputes, it cannot be changed
· If we record a mistake, say wrote a wrong number, then I can do restriction on that number, but it doesn’t change the condition or recording of element
· Ex. Errant recording. Don’t put dot in right spot (supposed to be $18.20, but put $1820); can it be corrected on the spot? Yes, as long as it does not cause disputes and re-negotiations
· Ex. Legal name for US dollar is USD. Hockey players put USD in their contract, making it US dollars. If not, is Canadian
· Ex. If legal tender is refused when you are trying to pay for a debt which your contract states you can pay in CDN, but they don’t accept CDN anymore, then debt is extinct
· Misunderstandings about the meanings of words
· If there is a misunderstanding of meaning of a word the we must look the meaning of the word that was used in the circumstance to avoid confusion
· If we use words that don’t necessarily have link to the meaning of its context, can we rely reasonably on these terms?
· Meanings in words that don’t have a meaning in what we are doing, but have a different meaning to it, can we rely reasonably on these terms?
· Ex. What they call an apple pie in McDonalds is actually more of a strudel
· Ex. It is probably legal to refer to Pogo as a sandwich
· Ex. Can of pop. 355mL or smaller? Words bring an interpretation, need to look at what is reasonable to the offeror
· Ex. What is the notion of a chair what are we sitting inif it is a chair, a chair cannot pivot, which is reasonably understood by the offeror. Therefore legal definition of a chair is one of four legs

Mistakes in assumptions
· Deals with subject matter of contract; when is it reasonable to expect that the contract will transfer the risk
· The contract will transfer the risk if it is provided for either a) in the contract b) through the terms
· Until the actual risk is transferred, you’re not liable for the contract
· Ex. Tim Hortons has to deliver 12 dozen donuts to school. Timmy drops one box; does school pay for whole quantity, or only what they received? They will say “either give me 12 more donuts or take everything back”; if school drops then risk is transferred from Tim Hortons to school
· Only when the contract is executed properly can you transfer the risk
· allocation of risk; in international trade, we always do that, to secure when we actually travel around
· If it is an unforeseen event, you have to renegotiate those terms; but if we do work for someone and we have a benefit, we have to provide some compensation or else it would be unjust enrichment; but there has to be reasonable elements linked to a contract
· Ex. It’s snowing in January, someone plows your driveway, leaves an invoice, come un-noticed, you don’t have to pay; but if you wanted them to plow half, but they charge you for full and do the full thing, its justifiable for them to charge for full, if they do it regularly


































Chapter 9
GROUNDS UPON WHICH A CONTRACT MAY BE IMPEACHED: MISREPRESENTATION, UNDUE INFLUENCE, AND DURESS

Misrepresentation and contracts
· Involves a material subject mattersomething that will induce you to get into a contract

Consequences of misrepresentation in contracts
· If we have been mislead, we have 2 resources; either there is:
· Indemnification - someone will pay us the amount for the tort that we withdrew 
· Compensation - will give us something in exchange
· we need to define everything
· we can only use alphabet that is the roman alphabet in business; there is a legal logic to it
· Legal definition of Arabic #’s has angles,  Roman #’s roman numerals
· 0 there is nothing in there as there is no angle, 1 there is one angle, 2 there are 2 angle
· Everything needs to be codified
· Why do clocks have 12 numbers?  60seconds legal norm of what is a minute and for an hour is 60sec’s
· 60/1,2,3,4,5,6—10 easiest # to divide

Opinion versus fact
· Expert opinion – an opinion given by a person who purports to have specialized knowledge of a subject
· If I show myself to be an expert, I’m required in law to meet the standard of the expertise that I show
· You as tax person is expert, create a notion of a standard, required in law to meet the expertise of the CA.
· Having a drink and discuss something about stocks as a CFA, you are liable for what you say as you are considered an expert
· If I am not an expert then I can say whatever I want since I have no value 

Contracts requiring disclosure
· Contracts of utmost good faith – a duty owed when a special measure of trust is placed in one party by the other; when one party has special knowledge
· In a given situation you’re in a position of authority
· In those contracts you’re required in law to give the best info so that the other party can make a decision. 
· Ex. In business, insurance companies must enclose all the steps and risks in the insurance. You are also required that you be honest about everything; if you lie, then the contract maybe revoked by the insuring party

· Undue influence – domination of one party over other party where individual can’t express independent decision
· Independent legal advice – occurs between wife and husband to avoid unfairness in the time of divorce
· Duress – threat of violent. If I will not bring the child to see the grandma unless grandma pays a cheque then I have committed a duress









Chapter 10
THE REQUIREMENT OF WRITING

“You wanna make sure that you sign clauses that protect you in the future. What are the clauses that are essential to you? For example; pension funds, is it transferrable? Always look out to protect yourself.”

The distinction between substance and form
· Contracts can be done entirely orally, part oral and part written, or entirely in writing
· The terms of a contract remain the same whatever form the may take, but from a practical point of view it is almost always better to have them in written form
· The Statute of Frauds
· Notion of interpretation
· Common law allows that we have contracts done verbally which may constitute a commitment
· In some instances that law will require something in writing to avoid fraud
· The legislation that governs this is called statute of frauds
· Provide key elements that requires a written document
· Outside, you are  not required in law to have anything written
· If the statute of fraud is not respected, the party that suffers the hardship will be able to ask that the contract be voidable
· In some instances contract can be voided and seize to exist; therefore cannot be enforced; You cannot enforce something that doesn’t exist
· Ex. If something that violates public policy… you cannot enforce a document where you know public morality in a major contract has not been drafted to that affair…in a marriage contract, if you wish to donate good at the time of your marriage, need to have it done at the time of your contract
· Involve money and obligations
· Ex. Anna Nicole Smith marries a rich oilman 104 yrs old.  Seems okay in reality however, must show there is a requirement of writing.  What are the conditions? Need writing
· You must be able to know what are these conditions that require absolute writing in law
· When you’re dealing with a contract where the minor is required to sign the document at majority
· Ex. You’re a minor, you sign a contract as a minor; is that contract enforceable; “I claim hardship”... automatically dissolve the hook…if it’s not a necessity of life (food, shelter), minor always has to pay
· Before you make the first payment on a contract to buy a laptop at 16 yrs of age, you can claim hardship and you don’t have to pay; contract becomes voidable
· Ratification if person confirms that he had a contract when he was a minor and he continues the contract as an adult. If the minor continues with the contract he becomes obliged. Ex. Write a cheque. Sign to ratify.
· You never do business with anyone under 18
· Employment standards law can hire someone 16-17yrs old.  Law says you are required to stay in school till you are 16 yrs old.  15 year old smokes doobey and tells the principal to fuck off.  What do you do with him? Can’t really do nothing…Limited to how much you can control him

The Types of Contract affected by the statute of frauds
· A promise to answer for the Debt, Default or Miscarriage of another
· Two similar types of promises
· Guarantee - a conditional promise to pay only if the debtor defaults; “If he (debtor) doesn’t pay you, I (guarantor) will”
· You cannot oblige another person for a debt if they have not signed for the commit
· A guarantee is required to be in writing; consequently if the guarantee is not in writing, you cannot enforce it
· that is why if you co-sign for someone you have to be careful; if they default, you are automatically charged
· Next time you sign for someone to come from abroad, make sure you know what love means
· Indemnity – when a third party promises to pay for the debt of another party; “Give him the goods and I will see to it that you are paid”
· Makes herself primarily liable to pay the debt
· When the debt falls due, the creditor may ignore its claim against the party who benefited from the indemnity and sue the person who gave the promise to indemnify
· A promise by a purchaser of a business to its employees to pay back wages owed by the former owner would be a promise to indemnify
· Since a promise to indemnify is outside the Statute, it is enforceable without being in writing; can be in writing or verbal
· Often when you co-sign they will require 
· An agreement made in consideration of marriage
· Since matrimonial arrangements are expected to apply to relationships over a long time, the legislation does require these arrangements to be in writing to be enforceable
· If I commit to a marriage in specific ways, I have to have that in writing
· Ex. Required to do dishes every day can be put in contract
· Ex. Nanny get pay for taking care of a child when the wife decide to have a career
· A contract concerning an interest in land
· We need to have something in writing; means that if I am going to be buying a piece of land it has to be confirmed in a document
· If it deals with building a house or repairing a house on a piece of land, it is outside the statute but if I lease a piece of land, that is subject to the statute
· It may happen that at the beginning, you don’t have a written document; called part performance; if you can demonstrate you started to make payments for the sale of the land, the courts may correct the situation
· Because you’re showing that you are making these payments, the courts will accept that there was transfer in this land, and this transfer is enforceable
· If you don’t have in writing, or cheques to prove payment, then transfer is not valid
· You cannot transfer a piece of land to your kid without getting it signed on transfer documents

· An agreement not to be performed by either party within one year
· Contracts that are needed to be performed within one year don’t have to be in writing
· If a contract extends MORE than one year, it has to be in writing to be enforceable
· Ex. I decide to hire you as an accountant for next 2 years. We do a handshake. When we meet at the first interview, I tell you, I am gonna pay for your tuition... everything. After 13 months I change my mind... what u gonna do to me? Nothing. Not enforceable since no written contract.
· When employer says they will give you certain benefits, they must write it down so that there are no confusion or argument

Requirements for a written memorandum
· Suppose that a contract falls clearly within the scope of the Statute of Frauds
· What must the memorandum contain to satisfy the Statute and permit a party to maintain an action upon the contract?
· Names of the parties must be identified
· Who is who?
· All the essential terms must be included
· Intention of party and what are we trying to achieve?
· The contract needs to be signed by the defendant
· If I am the plaintiff it doesn’t matter if I didn’t sign it... the defendant must always sign it... it doesn’t matter if the landlord doesn’t sign... if landlord is suing tenant... tenant must have signed
· The key elements of a contractual relationship must be present
· Consideration must be there…if there is no consideration it is not a contract, it’s a gift












































Chapter 11
THE INTERPRETATION OF CONTRACTS

· When we have a contract, we have to interpret the meaning of the contract; we will be construing the contract; read into the construction of the document
· What are the intentions of the parties here in doing what they are doing
· There will always be disagreements in how we read the contract

The interpretation of express terms
· Two approaches to interpretation
· Strict approach
· An approach that restricts interpretation to the ordinary/dictionary meaning of a word. The more a contract is specific with specific terms, you’ll look at the dictionary for dictionary approach
· Liberal approach
· An approach that looks to the intent of the parties and surrounding circumstances, and tends to minimize, but does not ignore, the importance of the words actually used
· How  the parties develop the intention to understand the meaning of the contract
· Special Usage of Words
· Words can be limiting to what you want it to be
· Ex. Student is wearing a winter hat, hats not allowed in classroom. He can refer to it as a bonnet and still wear it
· Ex. If I use the word day, a lot of us the word day represents light; in law, day represents 9 in the morning to 9 at night. Everybody has their own specific definitions, if we don’t specify daylight... it’s another story
· The words that we use in a given context may change within a given application
· The more we use a specific word, the more we will be required to justify that the party relying on that specific word was aware of that term
· The more we use trade words, the more we require the other party to understand them
· Ex. Definitions in your phone contract; asking you to sign that you have read all the agreement clauses. Basically saying that this is what I want you to understand; want to make sure our version prevails over the interpretation you had in mind
· Enforcement
· The goal of the courts: to give validity to contracts
· The contract will be enforced by the courts even if some of the provisions will not be enforceable because the courts will require that the contracts be enforced for predictability reasons
· The courts will require that the contracts are more enforced than less enforced to oblige the system to respect the contracts
· Means that out there we will require damn good reasons not to enforce a contract

The Parol Evidence Rule
· A party can no longer add a term that is previously agreed upon, but was not found in final agreement
· In a contract, a party cannot invoke an agreed term if it’s not found in the final version of the agreement
· If there is a contract that specifies a lot of these rules, but the final version does not include whatever we had agreed upon, cannot use the agreed upon clause
· Ex. York university, profs are on strike because there are no collective agreement. In a document, elements that should be there and that were not there
· Court will not recognize a term that was agreed upon but was not found at the final stage
· Subsequent Oral Agreement
· The parol evidence rule does not exclude evidence of an oral agreement that the parties may reach AFTER they have entered into the written agreement
· May change the terms of the written agreement
· We may have subsequent agreement, so that it will guide us in how things are happening
· Collateral agreement
· a contract that will normally be made at the same time as another contract; separate undertaking where we will provide for specific clauses
· In those circumstances, those contracts are separate entities and do not interpret the original contract, but have their own interpretation
· Condition precedent
· there is a requirement to execute a specific activity before a future event may occur
· Ex. Guy to do landscaping for me, wants to be satisfied no more construction on site. One clause must be satisfied before the next one occurs
· Protection clause; inspection, satisfactory financing
· In business we always secure ourselves with that

Interpretation of implied terms
· A term not expressly included by the parties in their agreement but which, as reasonable people, they would have included had they thought about it
· In the industry involved in a specific event, may use terms that are not defined but are understood by who you are dealing with in the industry
· There are words that are understood but are not defined because that’s the way the industry works
· Ex. I decide to install a toiled in your house. Its implied that I’m responsible for the removal of the old toilet





























Chapter 27
THE NATURE OF A CORPORATION AND ITS FORMATION

“If I go into a business, then I need to personally guarantee my assets. Not many people will personally guarantee the assets. A corporation allows you to not be personally liable.”

· A separate legal entity from the actual shareholders 
· The corporation is a legal person by itself; is the one involved in the creation of the business
· Limited liability
· means that the corporation is solely liable for wrongdoings up till the value of what investors put into the business; the business will take the liability
· Ex. Carleton Bakery Inc.
· Meat used to make soup, you get food poisoning
· Want to sue damages, however Carleton Bakery only has knifes, few assets so the company can’t really pay a lawsuit
· Landsdowne Park bungee cord snaps and their neck breaks and they die
· Company said sue us, we have no assets

· The problem: What do you do when the company has no assets, no value?
· when you buy a franchise, they ask you to become a guarantor of the franchise agreement; you will sign up your personal assets
· when you are in business, you have to know how to secure your assets; means transfer your assets to your wife
· Capacity to have powers
· The powers of the corporation will be defined by articles of a incorporation (made by the founder)
· The basic constitutional document of corporations incorporated in most Canadian jurisdictions
· Defines the categories of shares A or B Class
· Those powers will spell out what we can do or need to do
· It takes 2/3rds of the voting rights to change the articles of incorporation
· If votes are 50% to %50 people flip a coin to decide who get their way 
· Ex. Referendum in QC  if its 51% approval than the province can separate
· The articles will have this notion of bylaws
· They will define the technicalities/mechanical aspects of the corporation (board meetings, proxy votes, annual general meetings)
· Question is what do we put into these bylaws??
· Ex. Do we allow annual meetings of a Canadian corporation to be outside Canada? Barbados or Spain? (private companies tend to do this)
· If the corporation exceeds its power it’s called ultra vires
· When you buy a franchise …sign as a guarantor of the franchise
· You have to backstop the company with assets, if you sign the transfer agreement before you sign as a guarantor
· Manulife Financial pays people $10,000 to go to a party and catch you







Chapter 28
THE INTERNAL AFFAIRS OF CORPORATIONS

“On board of directors, you need to be heard. If people put their money in their business, then they expect you to work for them, help them increase their assets. Paid ½ a million dollars to sit there; name is powerful and they should show that when they sit there, it makes money.”

Board of Directors
· Management authority of the corporation; in place to protect the interest of the principle
· Governing body, responsible for management of its business and affairs. 
· Will elect the CEO at general meeting with those who have voting rights. Without voting, you have nothing in the business.
· People that are needed on a Board of Directors
· Tax specialists
· Business lawyers
· Operational planning – in terms of finance 
· 4 Roles of Directors
1) Issue shares
· Look at articles of incorporation and decide what price the shares will be issued at
2) Declare dividends
· Decide how much earnings you have per share
3) Adopt bylaws (regulations of the corporation)
· Develop the rules for the functioning of the corporation. 
· Ex. proxy votes (who can represent you if you can’t vote), how to call meetings (electronically), etc.
4) Call meetings of shareholders
· To come up and declare there will be an annual general meeting or special meeting
· Ex. every year there must be a meeting (AGM). Additional meetings or special meetings can be held whenever they wish to discuss for example, what do we do with the plunge of the shares? 
· Appointment and removal of directors
· Done through election by shareholders
· May have to nominate a director from the other directors if there is a vacancy
· Ex. someone runs for PM, has to leave board of directors. Need to fill vacancy.
· When the term is over, they will be re-elected by the shareholders
· Can remove directors ON CAUSE:
· Don’t show up three consecutive times
· They are incompetent
· Cumulative voting
· Voting based on proportional representation
· If I have 20% of voting shares, I should have 20% of the directors
· Ex. Start as a very small kiosk concept to get to a base. Why would I sit on their board? Be compensated for their time. Want to be taken care of.
· Duties of Directors
1) Discharge their duties honestly and in good faith with the intention of serving the corporation. Key thing: corporation is ALWAYS number 1, NOT shareholders. 
· Ex. may not declare dividends one quarter. Shareholders may not like the decisions made by directors and then they will not be re-elected at next meeting. However, BOD have a fiduciary duty to cut the dividends as its best for the corporation as that is their duty and not to the shareholders
2) Must act as a reasonably prudent person in comparable circumstances. Will the corporation have directors that have been acting with the appropriate standard? 
· Ex. Maple Leaf issue. Test for listeria confirms that you cannot eliminate it from the maple leaf plant. Can we confirm we had enough expertise to sterilize the machines, plants, etc? Do we still produce at that plant or wait? What standard will you now have to maintain to make sure that listeria does not come back? Can the other meat packagers now say they are clean even after all that Maple Leaf has done?
3) Any decisions have to be made with a view to the corporation: Views of the corporation is present and future. 
· Ex. If I decide to merge with another business and fails, am I liable? No. Future: didn’t take necessary steps to forecast negative slope. Question: How much do we need to secure the future of the business? 
· Ex. Decide that in your interest, employees will not have a raise next year. Make a business decision to ensure the long term stability of the business.  Future is 2009. Means you are saying that you are not going to increase salaries of employees (future). Make a decision saying you can’t afford it (present). Present/Future, explain.
4) Duty to the public: The public needs to be assured that the info provided to them is correct: Prospectus, financial information for investors. 
· Ex. Forecasts – In Jan. 2001, the IT bubble plunges. March 2001, CEO of Nortel announces growth of over 20% that year. By Oct. 2001, Nortel announces greatest loss in Canadian history of $21B. 
5) Duty to the shareholders: making sure that the shareholders have the best management decisions. You do not take advantage of your position as a director for your own personal wealth. 
· Ex. Conrad Black. Used business for him and wife. Need to account for expenses. When shareholders find out, they ask for accountability. 
6) Act with appropriate duty without negligence: Avoid being careless.
7) To have no contract with a corporation unless approved by the corporation and the directors: cannot vote on own contract.
8) Corporate opportunity: always make sure that you always provide information first to the corporation before serving yourself. Interception of an opportunity. 
· Ex. In City of Ottawa, empty parking lots in Dalhousie, worth about $5M. Not many spots left unless know where to buy land. Buying land by not telling corporation, interception of opportunity. Business to get benefit before you do.
9) Not to compete with your own business
· Ex. I have IT consulting firm, at night, create another firm to take contracts from morning IT business.
10) Cannot do insider trading: have confidential information about your business, and you cannot do business through information gained. 














Chapter 29
THE EXTERNAL RESPONSIBILITIES OF A CORPORATION

Protection of creditors
· Limited liability
· A creditor’s only protection is the fund of assets owned by the corporation itself
· If those assets are inadequate, the creditor normally has no further remedy against the shareholders
· Preservation of Capital
· Dividends are only paid out of profits
· Not allowed to buy back your own shares if articles of incorporation provide for it
· Cannot negotiate your own shares
· The Solvency Test
· have to be able to pay your short-term commitments before you can issue dividends
· bondholders must be paid first
· a corporation is deemed insolvent if the realizable value of its assets has become less than its total liabilities, or if it is unable to pay its debts as they become due

Liabilities of corporations
· IF we do not meet one of above…
· Civil liability
· Liability towards a plaintiff, typically to pay damages for harm done through committing a tort or breaking a contract
· Deals with contracts, torts, and negligence issues (fiduciary duty, directors are to act honestly and in good faith with a view to the best interest of the corporation)
· Ex. Conrad Black has so many cases against him, will not be able to move his money around because of so many civil litigations
· Criminal Liability: 3 types of offences
· Conviction for an offence, typically punished by imprisonment or payment of a fine or both
· Mens Rea Offence
· An offence where the prosecution must establish a “guilty mind” on the part of the defendant; prosecution must demonstrate the existence of some positive state of mind such as intent, knowledge, or recklessness
· It is your intention, guilty mind, to execute that crime
· Ex. lady smoking cigarette gets shot by accident by cross-fire and dies. Looking for him to charge him with 2nd degree murder. Need to prove the intention
· Strict liability offence
· An offence where there is a presumption of guilt unless the defendant can show that he or she took reasonable care
· Means there are prohibitions out there, and if you violate them, you are guilty unless you are able to prove you took reasonable steps
· Ex. Toys with lead found in them, recalled. Not because government said so, but because they would have been sued by consumers. Don’t want to be stuck with that prosecution because you are automatically liable unless you can prove you took all the reasonable steps
· Absolute Liability
· It is not open to the accused to excuse himself by showing that he was free of fault
· Simply doing the act makes one guilty of the offence
· No defense regardless of the fault committed
· Ex. Person is 14 or under, shows you an ID card saying she is 18, you have committed offence of having sex with under 14 year old. Jail no matter what. Very rare.
· Directing Mind Principle
· Corporation is guiding the business to act through the managers
· Senior officers and directors are considered a ‘directing mind’ of the corporation and thus the actions of senior officers and directors represents those of the corporation itself both with regard to the actual committing of the acts and the required guilty or negligent mind
· And thus the principle states that yes, a corporation can commit an offence done by the managers
