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LAW 122: Chapter 4- Intentional Torts 
Some torts require proof of defendant’s intention
Intentional torts: 
assault 
battery
invasion of privacy 
false imprisonment 
trespass to land 
interference with chattels
Intentional torts involve intentional, rather than merely careless, conduct
Tort law definition of “intention” – it is enough if defendant knew particular act would have particular consequences, eg., build fence on another’s property, person commits intentional tort of trespass to land even if think land is your land, it is enough you know your actions will result in fence being built on that land
Risk management: before acting in particular way, know as much as possible about consequences of doing so

Assault and Battery
Terms have different meaning in tort though both used to describe crime of assault, but both usually joined together in claim
Tort of assault occurs when defendant intentionally causes plaintiff to reasonably believe that offensive bodily contact is imminent
Tort of battery consists of offensive bodily contact
Tort of Assault:
Not based on physical contact, but on reasonable belief such contact will occur
It is enough if plaintiff reasonably believes bodily contact would occur, eg., pointing a gun even if gun not loaded
Plaintiff must believe bodily contact imminent, eg., threat must be immediate
Assault can occur even if plaintiff not frightened – enough if defendant threatened some form of offensive contact
Tort of Battery:
Requirement of bodily contact not strictly applied, eg., enough if defendant causes knife to touch plaintiff
Not every form of contact offensive, eg., brushing against person in crowded elevator not offensive; contact may be offensive even if not harmful, eg., doctor performing procedure
Understanding tort of battery very important for business that control crowds, remove rowdy customers – employees should be carefully trained  due to strict liability, risk management

Case Brief 4.1
Vasey v Wask’s Ltd., BCSC (1988) – plaintiff escorted out of bar after getting drunk and belligerent, hits bouncer outside in retaliation, knocked down by bouncer and kicked in head and punched in face, suffers number of injuries
Plaintiff brings action against company that owns bar
Court holds employees entitled to use reasonable force to remove plaintiff from premises, and that plaintiff partially to blame as he struck bouncer first
However, employees used excessive force once plaintiff removed from premises
Plaintiff awarded compensation for injuries less 30% due to his provoking attack
Bouncers held personally liable; company owning bar vicariously liable
Concept of reasonable force important in other situations as well, eg., citizen’s arrest, recovering goods from thief – person cannot use more than reasonable force or may face prosecution for crime or be sued for tort

Invasion of Privacy
Traditional torts of assault and battery focus on risk of physical injury; as new technologies evolve people have concerns over privacy interests
Tort law has not caught up with technological advances – there is no tort of invasion of privacy; concern with defining concept of privacy in way that strikes fair balance between parties
Privacy indirectly protected by several torts:
Trespass to land : photographer sneaks onto property, takes pictures
Breach of confidence: employees publish details of private lives of employer
Tort of abuse of private information: photograph of celebrity leaving counseling meeting
Misappropriation of personality: company makes unauthorized use of celebrity’s image
Tort of negligence:  newspaper publishes name of victim contrary to court order
Argument that there should be separate tort of invasion of privacy – intentional invasion of privacy should not be tolerated, eg., couple installs camera to monitor neighbour’s backyard due to argument
Criminal Code, s.162 voyeurism offence to secretly record person engaged in sexual activity
Provincial laws create statutory causes of action to protect privacy interests – liability if person wilfully violates privacy by doing something they know to be wrong 

Case Brief 4.2
Aubry v Editions Vice-Versa Inc., SCC (1998) – photographer takes picture of woman sitting on steps of building, published in arts magazine, woman teased by friends; she brings action against photographer and magazine for invasion of privacy
Majority of Supreme Court awards woman $2000 – balance must be struck between right to privacy and right to freedom of expression
Plaintiff’s right more worthy of protection, partly due to her being identifiable, she should have been asked for her consent; she was primary subject of photograph, not part of larger image of building

Case Brief 4.3
Hollinsworth v BCTV, BCCA (1999) – plaintiff enters into contract with Look International Enterprises (LIS) to have hairpiece attached to scalp, agrees to video tape of procedure for instructional purposes only; 7 years later, without his knowledge shown on television for news feature, station reporter told wrongly that patient consented to broadcast, plaintiff suffers embarrassment 
Plaintiff sues both LIS and television station under BC Privacy Act
Court awards damages of $15,000 against LIS for wilful invasion of privacy
Claim against station dismissed – station had not acted wilfully, given information reporter received when asked LIS about consent, station believed patient had given permission to use video tape   
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False imprisonment – when person is confined within fixed area without justification
Actual prison not required, but confinement must be practically complete, tort not committed if person can easily escape
Physical force not necessary: detention may be psychological, as where shopper accompanies security guard to back room to avoid embarrassment

As police officer has wider power of arrest than private citizen, business person may reduce risk of liability by calling police officer, but this does not eliminate risk, may still be liable if it directs the officer to make arrest.

Even if business does not direct arrest, it may be liable for tort of malicious prosecution – when defendant improperly causes the plaintiff to be prosecuted; this tort difficult to prove, requires that (i) defendant started the proceedings; (ii) out of malice or for some improper purpose; (iii) without honestly believing on reasonable grounds that crime committed; and (iv) plaintiff acquitted of alleged crime.

Defendant not liable if defendant agreed to be confined – consent is complete defence to all intentional torts.

Imprisonment is false only if it is done without authority –basic rules in Criminal Code; police officers have wider powers of arrest, where reasonably suspect person committing crime or has committed serious crime in past; private citizen may only make arrest if crime actually being committed, eg., restaurant can take down name of customer who does not pay for meal and sue for breach of contract, but if tries to detain customer liable for false imprisonment.

 Business Decision 4.1
False imprisonment and detention by security guards:
Terrence security guard at your music store, suspects Martin is attempting to steal CD, he has stolen in past; aware that Martin’s father tort lawyer
Terrence asks for advice:
Allow Martin to walk away, possibly with stolen CD
Ask martin to accompany Terrence to back for questioning; if shoplifting will be caught; if not may sue for false imprisonment
Contact police to investigate martin; if shoplifting will be arrested, if not will be released, and Terrence or you not likely to be sued

Even if business authorized to make arrest, should not use more force than is necessary – best to give person opportunity to surrender peacefully, turn over to police as soon as possible.

Trespass to Land
Trespass to land – occurs when defendant improperly interferes with plaintiff’s land
Interference can take many forms, eg., vandal sneaking onto another’s property, or kicking ball onto property; no requirement that person intends to cause damage or do wrong
Tort of trespass not committed by person who has legal authority to enter property, such as police officer
Trespass does not occur where person on business property during business hours – consent by business to the intrusion; business can revoke consent, but must not violate human rights legislation, in which case person becomes trespasser
Where business wishes to remove unwelcome visitor and make arrest, entitles to use reasonable force, eg., arrest by security guards; most trespasses of trivial importance, best handled by means short of arrest
Usual remedy for trespass to land is compensation for harm it caused, also nominal damages if no loss, or punitive damages if conduct shockingly bad
If conduct ongoing court may issue injunction – factors for consideration: defendant’s motivation for committing wrong, extent to which monetary damages protect plaintiff,  costs associated with removing trespass

You Be the Judge 4.1 
Trespass to land and injunctions: Vista, real estate developer, builds 20-story apartment complex, but due to innocent error building extends two meters onto neighbouring lot owned by Paulo; Vista admits tort of trespass, willing to pay compensatory damages or buy the affected land, but Paulo wants to exercise control over his own property, seeks injunction instead to prevent ongoing trespass, force Vista to tear down substantial part of building
Question: should court grant injunction?

Concept Summary 4.1
Assault
Protects freedom from fear of offensive bodily contact
Elements of proof: intentional act; causing reasonable belief that offensive bodily contact is imminent
Battery
Protects freedom from offensive bodily contact
Elements of proof: intentional act; causing offensive bodily contact
False Imprisonment
Protects freedom of movement
Elements of proof: intentional act; involving physical or psychological forces; causing person to be confined within fixed area without justification
Malicious Prosecution
Protects freedom from improper prosecution
Elements of proof: criminal proceedings commenced for malicious or improper purpose, without honest belief on reasonable grounds that crime was committed; accused acquitted
Trespass to Land
Right to exclude trespassers from land
Elements of proof: intentional act; causing person or object to interfere with land

Interference with Chattels
Tort law protects not only land but also chattels
Chattels are moveable forms of property, eg., horses, books, cars
Most important torts involving chattels: 
Trespass to chattels
Conversion
Detinue

Concept Summary 4.2
Intentional Interference with Chattels:
Trespass to chattels
Basis of tort: defendant’s interference with chattels in possession of plaintiff
General remedy: compensation for loss
Conversion
Basis of tort: defendant’s interference with chattels in possession of plaintiff – serious enough to justify forced sale
General remedy: forced sale of chattel from plaintiff to defendant
Detinue
Basis of tort: defendant’s failure to return chattels that plaintiff has right to possess
General remedy: compensation for loss or return of chattels

Trespass to Chattels 
Tort of trespass to chattels occurs when defendant interferes with chattels in possession of plaintiff
Element of interference – defendant damages, destroys, takes or uses plaintiff’s goods
Remedy as general rule for trespass to chattels is compensatory damages, eg., if completely destroy car must pay vehicle’s market value; if merely damage car, must pay for value it lost or repairs, whichever is less 

Conversion
Tort of conversion occurs when defendant interferes with plaintiff’s chattels in way that is serious enough to justify forced sale
Where defendant takes, detains, uses, buys, sells, damages or destroys plaintiff’s property, defendant required to buy it by paying market value chattel had at time of tort
Often difficult to know whether defendant’s actions serious enough to justify forced sale – factors to consider: extent that defendant exercised ownership or control over chattel; extent defendant intended to assert right inconsistent with plaintiff’s right to property; duration of defendant’s interference; expense and inconvenience caused to plaintiff
Conversion committed where property stolen or destroyed by thief; may be committed even where defendant did not intend to do anything wrong
Tort of conversion can be harsh, but exception in business – innocent purchaser of goods may be held liable, but not innocent purchaser of money; money treated differently than goods to promote free flow of money, eg., thief steals watch, sells to you for $100, buyer commits tort, but if thief sells $100 bill in exchange for watch, buyer not liable for conversion 

Detinue 
Tort of detinue occurs where defendant fails to return chattel that plaintiff entitled to possess
Because tort based on wrongful detention, plaintiff normally required to demand possession of property before bringing action; requirement removed, though, if demand would obviously be refused
Fact that tort consists of wrongful detention, remedies available to plaintiff impacted – tort ends as soon as defendant returns property to plaintiff, defendant must pay compensation for losses suffered during detention and any harm done to item; if property not returned by time of trial, plaintiff can ask court to compel defendant to do so, defendant often given choice of giving property back or paying damages
Detinue only tort that generally allows court to order defendant to return chattel to plaintiff; however, right of retention allows person to take own property back, eg., shop owner can recover watch person trying to steal

Ethical Perspective 4.1 
Conversion and innocent purchaser
John steals herd of cattle from Katherine, sells animals to you for $50,000; before paying you check cattle, notice not branded, ask John who convinces you he is owner – he later flees and Katherine sues you for conversion; your defence is that you acted honestly
Unsuspecting buyer or seller sometimes protected by special defence, however court would likely hold you liable for conversion in buying cattle, treating as own, thus seriously interfering with Katherine’s rights
Court would order you to pay Katherine $50,000, market value of herd, meaning that while you keep herd you have had to pay $100,000; John not on scene to recover the $50,000
Question: are rules for conversion fair?

Defences to Intentional Torts
Although specific rules apply under some torts, most of defences apply across board
Examples of defences to intentional torts: damages for battery reduced if victim provokes assault; false imprisonment does not occur if plaintiff consented to being confined; public authority does not commit trespass if enters property with legal authority
It is never defence to plead mistake – trespass to land occurs even if defendants think they own property; conversion occurs even if defendants honestly think they are buying goods from true owners
As matter of risk management, intentional torts require person to be not only careful, but also correct

Complete Defences
Complete defence protects tortfeasor from all liability
Complete defences:
Consent
Legal authority
Self-defence
necessity

Consent 
Consent most important defence
Consent exists if person voluntarily agrees to experience an interference with their body, land or goods, eg., allows person to borrow friend’s car without committing tort of conversion
Consent may be express (surgeon requires patient to sign consent form prior to operation) or implied (hockey player consents to bodily contact due to circumstances of game)
Whether consent express or implied, to be effective must be free and informed, eg., no consent if plaintiff threatened or tricked, or person too young or suffers from mental illness
Consent is revocable in most circumstances, eg., even if you allow person onto your property, you may withdraw consent at which point person becomes trespasser 

Legal Authority 
After consent most common defence to intentional tort is legal authority
Legal authority provides person with lawful right to act in certain way 
Acts that are legally authorized cannot lead to liability in tort, eg., police officers have power of arrest, thus do not commit false imprisonment; public officials permitted to enter property to perform inspection, thus not trespassers

Self-Defence 
Some defences closely connected with only a few of intentional torts
Self-defence tied to battery and assault
Self-defence consists of right to protect oneself from violence and threat of violence; strikes balance between respecting natural reaction to fight back and danger of giving people excuse to cause harm 
Defence is entirely defensive – available only if person at immediate risk
Acts of self-defence must be reasonable, having regard to nature of threat, presence of weapons, possibility of non-violent resolution, though person under attack not required to measure with complete nicety force necessary to repel attack – defence may apply if in heat of moment defendant reasonably used more force than was necessary
Same rules generally apply if defendant, having been sued for battery or assault, pleads defence of third party
Some interests more important than others: self-defence, defence of third party more broadly defined as aimed at protecting life, rules for defence of property less generous as property interests less important – if only threat to land or chattels, never reasonable to deliberately cause death or serious injury

Necessity
Rare but important defence –applies if defendant’s act justified by emergency
Court must consider all circumstances, decide whether benefits flowing from defendant’s conduct outweigh harm that was caused, eg., person destroys house to prevent spread of dangerous fire
Few cases of necessity, though classified as complete defence, party may not fully escape responsibility in every instance, eg., to escape storm person fastens ship to dock, saves boat but damages plaintiff’s property, court finds necessity to tie boat to dock and actions justified, but held liable for plaintiff’s loss – defendant allowed to trespass, but has to pay for damage caused; normally defendant is either justified or liable, but not both 

Partial Defences
Partial defence allows court to reduce damages on basis of plaintiff’s own responsibility for loss or injury
Partial defences:
Provocation
Contributory negligence

Provocation
Concept of provocation closely tied to torts of assault and battery
Provocation consists of words or actions that would cause reasonable person to lose self-control
Typical case, defendant “snaps” after being taunted, insulted by plaintiff; defendant held liable for physical attack, but plaintiff not entitled to full compensation
Defence strikes a balance: legal system cannot condone violent behaviour, but imposes liability – plaintiff’s behaviour caused attack, reasonable person can be pushed only so far, so damages to plaintiff reduced
Provocation often seen as narrower version of general defence of contributory negligence

Contributory Negligence 
Contributory negligence occurs when plaintiff partially responsible for injury that defendant tortiously caused
Because responsibility shared between parties, defendant held liable but damages reduced to reflect plaintiff’s contribution to injury
Different legislation exists throughout Canada: some statutes apportion or divide responsibility on basis of parties’ “fault”, covers every type of tort; other statutes refer to parties’ “negligence”, does not cover intentional torts – Ontario courts hold that provocation leads to reduction in only aggravated and punitive damages, other provincial courts use defence in reducing compensatory damages

Concept Summary 4.3
Defences in Intentional Torts:
Complete Defences
Consent: voluntary choice to allow acts that otherwise would be tortious
Legal authority: statutory or common law right to perform acts that otherwise would be tortious
Self-defence: right to protect oneself, or third party, or perhaps property, from attack by person
Necessity: right to protect oneself, or third party, or perhaps property, from natural disaster or general threat 
Partial Defences
Provocation: words or actions that cause reasonable person to lose self-control
Contributory negligence: plaintiff partially responsible for injury that defendant tortiously caused
Case 1 
Marjorie, middle-aged entrepreneur, involved in serious single-car accident, taken to nearby hospital, nurse finds card in purse stating that due to religious beliefs she does not consent, under any circumstances, to emergency medical procedures involving blood transfusions
Nurse brings card to attention of emergency room physician, Dr. Curtis
Dilemma for doctor: if fails to perform blood transfusion, Marjorie will die within hour, but if performs transfusion will be overriding her religious beliefs
Questions: 
How should Dr. Curtis proceed?
Aside from moral considerations, what should he be told regarding the law?
Can Dr. Curtis be held liable, under intentional tort, for performing operation that will save Marjorie’s life?
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