LAW 122: Chapter 2- Litigation and Alternative Dispute Resolution

The Litigation Process: Who Can Sue and Be Sued?
Who has access to the courts in Ontario?  Who can be sued in an Ontario court?
· All adults, regardless of their citizenship.
· Corporations, even if they are incorporated outside of Ontario.  (Remember that the law treats corporations as legal persons for some purposes.)
· Trade unions.
· Special cases:
· Children: children can sue and be sued, but they must be represented by a parent or litigation guardian.
· Adults suffering from a mental incapacity (e.g., dementia or Alzheimer’s): they can sue and be sued, but they must be represented by a litigation guardian.

Unincorporated organizations, such as clubs, amateur teams, and community groups, are generally not recognized in law as “persons”.  Thus, these organizations cannot sue or be sued as an organization.  If you want to sue a club, you must sue individual members of the club.  If members of a club wish to pursue legal action against another party, they must bring their legal action as individuals.  They cannot sue in the name of the club or organization.  Trade unions, however, are an important exception to this rule. Historically, it was not possible to sue the government.  However, legislation has now made it possible to sue the government under some circumstances. 
· Unincorporated organizations – cannot be sued as not “persons”, but individual members may be sued
· Government – may be sued if legislation permits
· Plaintiff: person who brings law suit
· Defendant: person being sued
· Action: law suit as a whole

The Litigation Process: Class Actions[footnoteRef:1] [1:  The Canadian Bar Association maintains a database of class actions initiated throughout Canada.  See: http://www.cba.org/ClassActions/main/gate/index/ to explore what types of class actions have been brought in Canada.] 

· Class action allows single person or small group of people to bring legal claim on behalf of larger group of people
· Class: is group of people on whose behalf legal claim brought, it can range in size from very small (2 people) to very large (thousands of people)
	Case 1: Why do we have class actions?  George v. Shark Loans

When George’s car unexpectedly broke down, he needed a loan to cover the repair costs.  Because he had bad credit, George went to Shark Loans, a company that makes relatively small loans to people who are considered bad credit risks.  Shark Loans not only charges high interest rates, but it also imposes a major penalty for any late payments.  George was charged a $75 late penalty when he paid an instalment on the loan three days late.

George wondered if charging this late penalty was legal, so he asked his friend Wendy, who is a lawyer, for advice.  Wendy did some quick calculations, reviewed the case law, and then told George that the late penalty very likely violated the criminal interest rate provisions in the Criminal Code.  She told George that he could sue Shark Loans to get the late penalty back, but that he would have a hard time finding a lawyer who would take a case worth $75.   Even if George represented himself, the cost of the filing fees and the time wasted on pursuing the matter would be far more than $75.

At first, George was content to let the matter go.  But as he thought about it, he started to become angry.  How many other people were stuck paying this late penalty?  Shark Loans was breaking the law – and profiting from it.  Shark Loans knew that hardly anyone would bother to challenge the late penalty in court; it simply would not be worth the time and money.  At the same time, George estimated that Shark Loans could be making up to $7 million from the collection of the late penalties.  Something had to be done.

George went back to his friend Wendy for more advice.  “You see, if it is just me, then the law suit is only worth $75.  But what if there were 100,000 people in my position?  Or even 250,000 people?  Shark Loans is a pretty big company; it has locations all over Ontario.  Shark Loans claims that it has given over 400,000 loans.  So what would Shark Loans do if we all sued the company, all at once – and all together?  Is that possible?”  

Wendy thought about the matter, and replied, “You would need a class action.  You would ask the court for permission to join all the claims against Shark Bank in one proceeding, with a representative plaintiff.  You wouldn’t sue for $75.  You would sue for $7 million – the value of all the claims combined.  Since the claims are all very similar, it makes sense for the court to hear one or two cases and apply its decision from those cases to the rest of the cases.  It’s a better use of the court’s limited resources to decide these cases altogether than to hear very similar claims separately.”

George smiled.  “Shark Loans might not care about $75 claims, but a $7 million claim will get its attention!”  

What are the benefits of class actions?
In this Case, who would be the plaintiff and who would be the defendant if George decides to sue Shark Loans?



In Case 1, George is contemplating bring a class action against Shark Loans.  A class action allows a single person (like George) or a small group of people to bring a legal claim on behalf of a larger group of people.  The class is the group of people on whose behalf the legal claim is brought; a class can range in size from very small (even just two people) to very large (thousands of people).  
In Ontario, the Class Proceedings Act governs class actions.  You should read this Act, particularly s. 1, 5, 6, and 9.  In order to bring a class action, a representative plaintiff must take steps to have the class certified.  (Certification basically means that the Court has decided to allow the claims of the individual members of a proposed class to be joined together; this allows someone like George to initiate a lawsuit on behalf of everyone else.) The Class Proceeding Act states that a judge will certify a class if the following requirements are met:
· There is a “cause of action” (a legitimate claim recognized by the law).   The representative plaintiff does not have to prove his case during the certification phase, but he must show that there is some basis in law and in fact for the claim being made.
· Members of the proposed class must have common issues.  That is, the claims of class members must involve similar (but not necessarily identical) questions of fact or law.  Here are some examples:

· The class members are all suing the same defendant in relation to the same product line or service or in relation to the defendant’s employment practices.
· The class members all suffered the same sort of injury.
· The class members suffered different injuries, but the injuries arose from the same incident.
Sometimes, class members have quite different types of injuries, but their claims still have a lot in common with each other.  In such cases, the class might be certified with sub-classes that divide the class members into different sub-groups, based on the different types of injuries suffered.  Each sub-class must have its own representative plaintiff.  See Case 2 for an example.
· There must be a representative plaintiff.  The facts of the representative plaintiff’s case must be typical of all the members of the class.  In Case 1, George could be the representative plaintiff, but not Wendy.  Wendy hasn’t suffered a loss as a result of Shark Loan’s late penalty.
Representative plaintiffs have a number of responsibilities, including a responsibility to have a workable plan for fairly representing the all members of the class.  Someone who has a potential conflict of interest with other members of the class, for example, could not satisfy this requirement.
· The representative plaintiff must demonstrate that he or she has a workable plan to notify all potential members of the proposed class.  People are not required to be part of a class action; they are allowed to sue the defendant on their own. However, in Ontario, class actions are “opt-out”, which means that people are deemed to be included in a class action unless they specifically opt-out of participating.  It is only fair to require the representative plaintiff to give notice to everyone who could be a member of the proposed class so that people can opt out of the class if they want to sue the defendant on their own.  Notices about proposed class actions are frequently published in newspapers and magazines.
· A class action must be the preferable procedure for addressing the various claims.  For example, if the members of the proposed claim do not have enough in common or if joining the claims together would result in an overly complex proceeding, the judge may find that a class action is not appropriate.

Question: Do you think George (Case 1) will be successful if he attempts to have his class action certified?  Why or why not?
	Case 2: Dealing with Complexities: Sub-classes in a Town Terrorized by Tainted Water
Suppose the company responsible for monitoring a town’s water supply carelessly failed to do its job.  As a result, the water supply became tainted with E.Coli.  Some people get very sick and some people even die.  Other people don’t get sick, but their family members do.  The claims of the townspeople have an important fact in common: the claims all arise from the failure of the company to monitor the town’s water supply.  If the company is found liable in one case, it will almost certainly be found liable in every other case, too.  But the types of injuries are different.  People were hurt in different ways.  Some people need compensation for illness; other people need compensation for the loss of a child or a parent.  Other people might want compensation because they had to take time off work to take care of sick family members.  Some people may even try to get compensation for lost revenue since the tainted water issue kept tourists away from the town.  These injuries will probably be evaluated differently.  The court can allow the townspeople to proceed as a class, but divide the class members into sub-classes.  The determination of whether the company was negligent can be generally applied to all class members, and then the compensation for specific types of injuries can be decided separately, based on the sub-classes.  When we study negligence, you will see that some of the townspeople might not receive any compensation because their claims are too remote.  But this should not prevent other people from being compensated.





As with all legal class proceedings, someone has to pay for the costs of the action, including the lawyers’ fees.  Section 31(2) of the Class Proceedings Act makes clear that the Representative Plaintiff alone is liable for costs related to the action; other members of the class are not liable for the general costs of litigation.  Nevertheless, section 17(7) of the Act allows a Representative Plaintiff to ask the court for an order that permits him or her to ask other members to contribute to the cost of lawyers’ fees and disbursements.  The Representative Plaintiff is not entitled to any special form of compensation such as payment for the time and effort expended on bringing the class action.
The Class Proceedings Act also permits a lawyer to charge contingency fees in class actions.  Contingency fees are fees that are only payable if the case is successful.  

The Litigation Process: Legal Representation
There are three broad options for obtaining legal representation in the litigation process: you can represent yourself; you can hire a paralegal; or you can hire a lawyer.  
In Ontario, both lawyers and paralegals are regulated by the Law Society of Upper Canada.  This means that you must obtain certain credentials and meet certain requirements in order to be licensed to practise as either a lawyer or a paralegal.  The licensing process is part of ensuring that lawyers and paralegals are competent and remain competent.  
Clients can sue their lawyers and paralegals for carelessness (negligence) and for intentional wrongdoing.  However, the lawyer or paralegal may not have enough money to compensate the client.  There are mechanisms in place to protect clients, however.  Lawyers and paralegals in Ontario are required to hold professional liability insurance.  This insurance provides compensation to clients who have suffered losses as a result of a lawyer’s or a paralegal’s carelessness.  The Law Society also maintains an Assurance Fund to compensate people who have suffered losses as a result of a lawyer’s or a paralegal’s dishonest conduct.  

The Litigation Process:  An Overview of the Life of a Legal Action
1. Cause of Action 
· Action must be commenced within applicable limitation period
2. Pleadings
· The parties exchange various filings that outline the issues that they will raise at trial and the facts upon which they will rely.
3. Pre-trial Activity 
· Parties have the opportunity to "discover" each other's case through the exchange of documents and pre-trial examination of witnesses, which occurs under oath.  Discovery gives the parties an opportunity to evaluate the relative strength of the other party's case and to gauge how much the claim is really worth.
· Parties have a pre-trial conference in which they meet with a judge.  The judge may give the parties a frank assessment of which side is likely to win if the case goes to trial.  This gives the potential losing party more incentive to settle.
· In some cases, there is court-mandated mediation.
4. Determination of Claim
· The parties either settle or the case goes to trial.  The vast majority of cases settle before trial.
· If the case goes to trial, the plaintiff must prove its case on a balance of probabilities.  In other words, every important part of the plaintiff's claim must be shown to be more likely true than not.  (The claim must be probably true.)
· At trial, the defendant is found either liable (and therefore responsible) or not liable.  If the defendant is held liable, the plaintiff will be awarded a remedy.  The most common remedy is compensatory damages.
5. Enforcing the Judgement
· If the plaintiff wins an award of damages, the defendant becomes a judgment debtor.  The plaintiff now has the difficult task of getting its money from the defendant.
6. Appeals
· In some cases, a party may appeal all or part of a judgment.  This means that the party (called an appellant) asks a higher court to review the case and to decide if the judge made the correct legal decision.  Appeals are very different from trials.  See Figure XX below for more details.

In civil litigation, the clock is always ticking.  There are rules that require that claims be made and that various pleadings are filed in a timely way.  

Limitation Periods: Limitation periods are the period of time within which an action must be started.  Legal claims must be made within a certain period of time or the court will not allow the claim to proceed.  These time periods are governed by statute, and can range from six days (e.g., if you want to sue a city in tort) to 21 years (e.g., if you want to assert certain property rights).  In Ontario, in cases involving torts or breach of contract, the most common limitation period is two years from the date on which the plaintiff should have become aware that he or she had a claim against the defendant. 
If the plaintiff misses the limitation period, she still has a claim…but she cannot enforce that claim through the courts unless there are very special circumstances.  From a practical perspective, this means that the plaintiff likely will not be able to get a remedy.  A special exception applies to debts, however.   If a debtor acknowledges a debt after the limitation period expires, the creditor may bring an action to recover the outstanding monies even though the limitation period has passed.  Consider Ethical Perspective 11.1 on page 264 in the textbook in this regard.

Pleadings: There are strict limits on the time that each party has to respond to the other’s pleadings.  The failure to file your pleadings in response to the other party’s pleadings could have disastrous results.  For example, if a defendant does not file a Statement of Defence on time, the plaintiff can move for a default judgment in favour of the plaintiff.  The failure to file the Statement of Defence on time is interpreted as meaning that the defendant accepts all of the plaintiff’s allegations in the Statement of Claim, including the allegation that the defendant is liable!

If you are served with a statement of claim or other form of pleading, you should immediately contact your lawyer.  Do not wait.  There are serious consequences to missing filing deadlines.
The Litigation Process: Remedies and Enforcing Judgment

If the plaintiff wins its case at trial, the plaintiff will be entitled to a remedy.  In civil litigation, the most common remedy is compensatory damages.  Other remedies, along with a brief description of these remedies, are set out in the table below.  


	Remedy
	Description 
	Example

	Compensatory damages
	Pay the plaintiff money to compensate for the plaintiff’s loss
	Provide an injured plaintiff with the amount he lost as a result of not being able to work and the amount spent on medical bills

	Punitive damages
	Pay the plaintiff money as a means of punishing the defendant for acting very badly
	Punish an insurance company that made up allegations of arson in order to avoid paying a benefit under an insurance policy

	Nominal damages
	Pay the plaintiff a very small amount of money (e.g., $1) to recognize symbolically that the defendant acted wrongfully even though the plaintiff did not suffer any loss
	Recognize the right of a store that sued for trespass even though the unwanted customer did not do any harm

	Specific performance
	Order the defendant to fulfill a contractual promise
***equitable remedy
	Force a defendant who promised to sell a piece of land to the plaintiff to go through with the sale

	Injunction
	Require the defendant to act in a certain way (e.g., to do something or to stop doing something)
***equitable remedy
	Force the defendant to stop cutting through the plaintiff’s backyard or force a construction company to remove its equipment from a neighbour’s property

	Rescission
	Terminate a contract
***equitable remedy
	Eliminate a contract that was created by a con artist who tricked an elderly couple into signing

	Table adapted from McInnes et al., Managing the Law: The Legal Aspects of Doing Business, 3rd edition (Toronto: Pearson Canada, 2011) at 38.



Once a defendant has been found liable and ordered to pay damages, the defendant becomes a judgment debtor (because the defendant owes the plaintiff a debt pursuant to a judgment).  If a judgment debtor does not pay, the plaintiff has a few options.  For example, the plaintiff can garnish the judgment debtor’s income by getting a court order that requires the debtor’s employer to pay a portion of the debtor’s wages to the plaintiff.  The plaintiff can also get a court order to seize and sell some of the judgment debtor’s assets, such as land, vehicles, computers, or other equipment.  However, judgment debtors may not be stripped bare, that is, left with nothing and with no means to earn a living.  So, if the judgment debtor is a freelance writer, the plaintiff likely will not be able to have her computer seized and sold since the debtor likely uses the computer to write and to file stories.
From a business perspective, the question of whether a defendant will be able to pay damages if the action is successful is an important one.  Litigation is very costly, and it may not make sense to sue a defendant if that defendant is unlikely to be able to pay a judgment.   The cost of litigation and a defendant’s ability to pay are also reasons to consider using alternative means of dispute resolution such as mediation.  We will discuss ADR below.

The Litigation Process: Costs
Litigation is expensive.  The costs of an action include lawyers’ fees, disbursements (e.g., charges for photocopying), and filing fees.  
Canadian jurisdictions have an interesting rule concerning the costs of litigation.  The general rule is that the losing party pays the costs of the winning party, although the costs that are awarded are set using specific formulae that do not reflect the actual costs of the litigation.  In Ontario, for example, the typical cost award covers between 40 to 50 percent of the actual costs of litigation, although in unusual cases the award may be as high as 70 to 80 percent.  Thus, even if you win at trial or on appeal, you will still have to pay a portion of your own costs.  Moreover, cost awards do not cover the internal costs of litigation.

Contingency fee agreements can reduce the risk associated with the high costs of litigation.  When a client has a contingency fee agreement with a lawyer, the client only has to pay the lawyer’s fees if the lawsuit is successful.   While this may sound very attractive, it is important to realize that because the lawyer is taking a risk with such an arrangement, the client will pay a premium on the legal fees if the lawsuit is successful.  

The Litigation Process: Appeals
Trials are not necessarily the last stage of a lawsuit.  In some cases, the losing party may appeal to a higher court.  During an appeal, a higher court (the appellate court) will decide whether a mistake was made in the court below.  The party that appeals the lower court’s decision is called the appellant and the party that seeks to uphold the lower court’s decision is called the respondent.  

In some cases, parties have a right to appeal the decision of the lower court to a higher court, but not always.  In Ontario, certain trial decisions can be appealed to the Superior Court as a matter of right, but virtually all cases appealed to the Ontario Court of Appeal require the leave of the court to proceed and all cases heard by the Supreme Court of Canada require the leave of the court.  “Leave” means that the appellate court must give its permission for a party to bring its appeal before that court.    

Appellate courts focus on the law, not on the facts.  The issue before appellate courts is whether the lower court made a legal error.  As a general rule, appellate courts accept the factual findings established at trial.  As a related matter, parties generally cannot introduce new evidence on appeal.  Appellate courts hear and read legal arguments from the parties or their lawyers; there are no witnesses and no evidence is submitted.  

There are a variety of outcomes possible on appeal.  The appellate court may affirm (i.e., uphold) the decision of the lower court; reverse the decision of the lower court; vary the decision of the lower court; or order a re-trial. 

The Court System: The Courts in Canada
Each province has its own court system that is separate from the courts in other provinces.  In addition, the federal government has its own court system to address matters that come within federal jurisdiction under s. 91 of the Constitution (e.g., copyright, interprovincial trade and commerce, railways, telecommunications and broadcasting).  However, the Supreme Court of Canada is the highest court throughout Canada; it sits at the top of the court hierarchy in every province and in the federal court system.
Canadian courts are arranged in a specific hierarchy according to their importance.  This hierarchy determines, for example, where you begin your lawsuit, to which courts you can appeal decisions, and the judicial decisions that judges themselves must follow.  Each court within the hierarchy has its own set of procedures and rules.  Set out below are the hierarchies of the Ontario court system and the federal court system.
The Federal Court System Hierarchy

Small Claims Court serves a special function in Ontario and other Canadian provinces.[footnoteRef:2]  These types of courts deal with claims that involve a limited amount of money.  In Ontario, the current limit for a small claims case is $25,000.  This means that the maximum amount of damages that the Court can award is $25,000.  A plaintiff who has suffered a loss of $30,000 may still bring an action in Small Claims Court; however, the plaintiff will only receive a maximum of $25,000 and will have to abandon his claim for the remaining $5000. [2:  Note that in Ontario, Small Claims Court is a part of the Superior Court of Justice, not the Ontario Court of Justice.  Thus, in Ontario, Small Claims Court is not a provincial court.  This is the exception rather than the rule in Canadian provinces: most Small Claims Courts are a part of the provincial court system.] 


There are important advantages to bringing an action in Small Claims Court.  Small Claims Court is generally faster, simpler, and less expensive than trials brought in the Superior Court of Justice.  The rules of evidence are relaxed and the filing fees for things like a Statement of Claim are less than in other courts.  Small Claims Court is essentially designed for people who are self-represented and is a means of improving efficiency in the court system and facilitating access to justice.
Notwithstanding the advantages of Small Claims Courts, there are also some drawbacks.
· Types of Remedies: Small claims courts in Ontario do not have equitable jurisdiction and thus they cannot award equitable remedies such as injunctions or specific performance.
· Monetary Limits:  Small claims courts can only hear small claims, and what counts as a “small claim” is defined in terms of the amount of money at stake.  These courts have no jurisdiction to award damages in excess of the small claim limit.  As noted above, in Ontario, the current limit is $25,000.  A large claim (e.g., $45,000) cannot be broken into two smaller claims (e.g., $20,000 and $25,000) that are brought separately to get around the monetary limit in Small Claims Court.  A plaintiff can, however, abandon part of her claim or limit her claim for damages to $25,000 even if the claim is really worth more in order to avail herself of Small Claims Court.
· Types of Claims: As a general rule, small claims courts mostly deal with cases in which the plaintiff is suing for either a limited amount of money or the return of a piece of property that the plaintiff already owns.  Certain types of claims cannot be brought in small claims court.  Notably, small claims courts cannot hear cases that fall within federal jurisdiction, such as actions that involve copyright.
· Geographical limits: Certain geographical limits apply, including procedural rules about where a small claims court action must be started.

The Court System: Court Hierarchy and the Doctrine of Precedent
In a common law system, judicial decisions become part of the law.  Judges are bound by the doctrine of precedent, which means that the court must follow the decisions of any court that is above it in its hierarchy.  In Ontario, for example, the Ontario Court of Appeal must follow the decisions of the Supreme Court of Canada, but not the Ontario Superior Court, the Federal Court of Appeal, or the court of appeal from any other province.  The Ontario Superior Court is below the Ontario Court of Appeal in the Ontario court hierarchy.  The Federal Court of Appeal and other provincial courts of appeal are not in the Ontario Court of Appeal’s hierarchy.

The Ontario Superior Court of Justice is bound by the decisions of the Supreme Court of Canada and the Ontario Court of Appeal since both of these courts are above the Superior Court in the Ontario hierarchy.  But what happens if a judge in the Ontario Superior Court is faced with a novel legal issue, and neither the Supreme Court of Canada nor the Ontario Court of Appeal have made a decision about this legal issue?  In this case, the judge must decide the issue on her own; she is not bound by any judicial decision, but she can take the decisions of other courts into account.  Decisions from courts in other jurisdictions (provincial, federal, or even from other countries) are considered persuasive but not binding.  In other words, a judge can consider the decisions from courts outside of her court’s hierarchy and she can choose to apply those decisions, but she is not bound to do so.  The decisions of courts outside of a court’s own hierarchy are informative, but do not have to be applied.

It bears mentioning that decisions of the federal courts are only binding within the federal court hierarchy.  The provincial court hierarchies are not part of the federal court hierarchy, and vice versa.  For the purposes of the doctrine of precedent and court hierarchies, a decision of the Federal Court of Appeal carries the same weight as the decision of another province’s court of appeal in Ontario: the decision is persuasive but not binding.
Administrative Tribunals
Administrative tribunals are bodies that exercise power delegated to them by the government for specific purposes.  These tribunals administer various statutes, that is, they enforce the statutory and regulatory requirements and resolve disputes related to the application of the statute.  In terms of their character, tribunals fall somewhere between the government and a court.  Examples of tribunals include the Ontario Human Rights Tribunal, the Competition Tribunal, the Labour Board of Ontario, and the National Parole Board.


[bookmark: _GoBack]Alternative Dispute Resolution
Alternative Dispute Resolution (ADR) is any process that allows parties to resolve their dispute without going to court.  ADR offers alternatives that can preserve business relationships and expedite the settlement of a dispute, often at a much lower cost to the parties than litigating the dispute in court.
There are three major types of ADR: negotiation, mediation, and arbitration.

In a negotiation, the parties to the dispute attempt to resolve their differences through discussion and direct bargaining.  This is the most common form of ADR.  Its advantages include:
· It is usually quicker, less complicated, and less expensive than litigation and other forms of ADR.
· The parties are in control of the process and decide the outcome themselves.
· It can preserve relationships and allows the parties to stay on good terms with each other.
· It is a private procedure and therefore can be used to avoid bad publicity. 

Negotiation also has some disadvantages.  They include:
· If a dispute has already become acrimonious, negotiation likely won’t be successful since it requires the parties to cooperate.
· There are no set time limits for resolving a matter by negotiation.  Parties can therefore drag a matter out in the hopes that the other party will give up, lose interest, or run out of resources.
· Inequalities of bargaining power can result in unfair settlements.
· Confidentiality may not be the desired outcome.  A person may want others to know about the defects in a particular product.

	What would you do?
Suppose that at the end of the school term, when money is a bit tight, you treat yourself to a loaf of delicious bread made by a very popular local bakery.  When you cut a slice of bread off that loaf, you discover a dead mouse buried in the middle of the loaf.  You immediately contact the bakery and the manager asks you to come in and to bring the loaf with you.  When you arrive, the manager tells you that he is willing to give you $500 cash right now, but you must agree to give him the loaf of bread and to promise not to tell anyone about what happened.  The manager is clear: you cannot speak about the matter; you cannot tweet about it; you cannot blog about it; you cannot talk about it on Facebook.  You cannot post any photos anywhere.

On the one hand, you feel outraged.  This is a popular Toronto bakery.  Other people eat this bread.  People should know that there is a problem with mice at the bakery.  But on the other hand, it is the end of the term and $500 would really help to pay some bills.

What are your options?  What would you do?



Mediation is similar to negotiation, except in mediation, the parties are assisted by a neutral third party, called a mediator, to settle their dispute.  The mediator effectively acts as a bridge between the parties and helps the parties to find common ground.  This may involve meeting with the parties together or separately, clarifying information, outlining the issues for the parties, listening to the parties, discussing the relative strengths and weaknesses of each parties’ position, and suggesting possible solutions.
A key characteristic of mediation is that it is not binding.  The parties remain in control of the process.  While the mediator can facilitate communication between the parties and can recommend solutions, the parties are free to accept or to reject the mediators’ suggestions.  Consequently, like negotiation, mediation does not offer a conclusive end to a dispute since a decision cannot be imposed on the parties.

Arbitration is a process in which a neutral third party, called an arbitrator, imposes a decision on the parties to a dispute.  With very few exceptions, arbitration is binding and thus offers a conclusive end to a dispute.  In this regard, arbitration parallels litigation.  However, the arbitration process is typically much less formal than court proceedings, which makes the process faster and cheaper than litigation.  
Parties retain some degree of control in arbitration since they typically select the person who will arbitrate their dispute.  Moreover, with the exception of some statutory frameworks, parties cannot be forced to enter into arbitration.  Often, commercial agreements will provide that disputes between the parties will be settled through arbitration.  Because arbitration is more flexible and often less contentious than litigation, it allows parties to preserve their relationship.  It is also confidential.
On the other hand, arbitration does take some control out of the parties’ hands.  As a general rule, the decision of the arbitrator will be binding upon the parties and the parties will have to obey this decision.  Moreover, the parties will have to comply with the process and procedures established for the arbitration.  While arbitrations are flexible, there are still rules and protocols that must be followed, although the parties themselves agreed to be bound by those rules and protocols when they agreed to the arbitration.

One advantage to arbitration is that it can be used to resolve high complex disputes by someone who has expertise in the subject matter of the dispute.  Sometimes the resolution of a dispute requires a decision-maker who understands the complexities of the issues in disputes.  In such cases, arbitrations can be effective since the parties can select an arbitrator with the specialized expertise necessary to hear their case.
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