LAW 122: Chapter 1- Risk Management and Sources of Law
· Law is essential to society – shapes and reflects how people interact
· Law governs most important issues that arise: freedom to choose lifestyle, right to marry, raise children, obligation to pay taxes
· Law is enormous subject, cannot be studied in single course
Why Study Law?
· Answer depends on who you are: consumers need to be aware of rules governing commercial transactions; employees in public sector need to understand nature of government organizations
· Business – goal to maximize gains, minimize losses; choices are involved such as choosing product, location, marketing strategy – each of these choices has legal consequences, ability to make good choices from legal perspective important  
· Law can both hurt and help – laws are not just prohibitions and punishments; in business world must be consequences if people do not carry out their word and other acts upon it, eg., promise to deliver materials to factory
· Best way to hold person to word in business world is to persuade other to enter into contract: a legal concept that allows people to create enforceable promises
Risk Management
· Legal education plays critical role in risk management
· Risk management is process of identifying, evaluating, responding to possibility of harmful events
· Business Decision 1.1 – ex-employee requests reference letter to join another company; you have low opinion of her, believe she stole money from your business; company she wishes to join is one of your best customers – you are tempted to write candid letter. Should you write letter? What will you say?
· Unless you know about law of torts, you are not in position to answer these questions properly – need to identify, evaluate, respond to legal risks involved 
· Identification (recognition of legal risks) – accusing person of theft may lead to lawsuit for defamation; unreasonably refusing to write letter may lesson her job prospects – concern over being held liable, sued and involved in litigation: can we be held liable for doing something wrong?
· Evaluation (assessment of legal risks)– having identified risk of being sued for defamation, may decide candid letter legally acceptable, allegations may be true, justified in sharing suspicions: what are chances of something going wrong?
· Response (reaction to legal risks) – having identified and evaluated risks, formulate response, one option to not write letter, or write letter with or without accusations 
· Choice is up to person – basic understanding of law makes one better business person: what are we going to do about it?
· Business decision 1.1 demonstrates risks that are largely legal, private in nature, but may also give rise to bad publicity, damage consumer confidence
· Business cannot exist unless willing to take some chances – goal not to necessarily eliminate risks but to manage them; appropriate strategy depends on circumstances
· [bookmark: _GoBack]Risk avoidance  (elimination of risk)– some risks so serious they should be avoided altogether, eg., car that regularly explodes on impact should be removed from market
· Risk reduction  (minimization of risk)– some risks can be reduced to acceptable level by precautions, eg., bank loans money to manufacturer, requires it to be given mortgage over factory so that if money not repaid it  owns property
· Risk shifting (make risk someone else’s problem)– examples are insurance and exclusion clauses; company needs to rent crane, can have its employees operate it but will be vicarioulsy liable for acts of employees, but not if it hires independent contractor to operate crane
· Risk acceptance (choose to live with risk)  – sometimes best course to simply accept risk., eg., golf course behind factory, erects net to reduce risk of windows being broken, or by insurance
· Most effective forms of risk management apply broadly – ensure employees carefully selected, properly trained, other strategies more legal in nature : three important concepts – insurance; exclusion and limitation clauses and incorporation
· Insurance – contract in which one party agrees, in exchange for price, to pay certain amount of money if other suffers a loss; liability insurance for purchaser who does something wrong; property insurance where person’s property damaged, lost, destroyed
· Exclusion and Limitation Clauses – most businesses make money by selling goods or services, sales created by contracts which often contain exclusion/limitation clauses to change usual rules of liability, eg., entrance to car park states that customers park at own risk; such clauses subject to rules and restrictions, but law generally allows people to sigh away right to sue
· Incorporation – to avoid some of risks of personal liability such as debts or liability incurred by business, many businesses set up as companies or corporations to limit liability – only company itself, not directors or shareholders, may be held liable for debts; not all risks eliminated – directors personally liable for torts they commit
· Business person needs to know enough about law to recognize potential problems; use of in-house counsel, permanent legal department on site 
Introduction to Legal System
· Nature of law – rules are law? Not every rule is law – all laws are rules but not all rules are laws
· Sometimes point is obvious, such as rule governing chess game, though not an actual law; sometimes it is much more difficult to determine whether a rule is also a law – 
· Morality and law – moral wrongs are informally sanctioned (eg., loss of friendship); legal wrongs are formally sanctioned (eg., jail, payment of damages)
· Laws are rules that can be enforced by courts
Ethical Perspective 1.1
· Rules and laws - while fishing from lakeshore person observes canoeist fall into water, yells for help for 20 minutes; person does not help though motorboat nearby, prefers to fish
· Question – if canoeist drowns, can person he held legally responsible?
·  Though would be easy to save victim, but this is not legal obligation, but a moral one
· Different if contractual/business relationship between parties, eg., rent canoe to victim knowing he is drunk, then legal liability more apparent – sometimes both moral and legal duty
· Example of canoeist shows it may be difficult to distinguish between moral obligations and legal obligations, though helps to define “law”
· Law is rule that can be enforced by the courts
· Depending on nature of legal obligation, may be punishment of party, or holding liable for compensation
· Moral issues may arise even if rule identified as a law, eg., clothing manufacturer entitled to reduce production costs, uses child labour in developing country – moral duty vs business decision
Ethical Reasoning and Law
· What is ethics?
·  ethics is critical, structured examination of how individuals and institutions should behave when their actions affect others
· “critical”: it is about more than just describing existing patterns of behaviour
· “structured”: it is about more than institutions, gut reactions; it is about providing reasoned arguments for why we should or should not behave certain ways
Examples of Ethical Statements 
· “I stopped to help at the accident scene because it was the right thing to do”
· “It is good to donate to charity”
· “It’s wrong to lie to your customers”
· “Taking advantage of someone’s weaknesses is unethical”
· Is any of this conduct unethical and illegal?
Ethical Reasoning 
· Ethics is most often easy – you were raised well, you do right thing most of time
· Ethics becomes harder when important ethical values or principles conflict
· Ethical judgments involves weighing competing values or principles – there is no formula for doing this
· Right and wrong or bad .. good .. Best?
· Sometimes there is a clear “right” answer, but sometimes there is not
· Goal should be to think it through and provide good reasons for a better, rather than worse, course of action
· If you make bad decision and asked about it, worst answer is to say you never thought about it
Ethical Principles and Values
· A great deal of ethical thinking can be summarized by following 4 kinds of ethical reasons:
· Consequences: we should promote good consequences, avoid bad ones, for all concerned, in the long run
· Fairness/justice: we should make sure that good and bad consequences are distributed fairly; we should pay our debts, treat like cases alike
· Rights and duties: we should protect rights, perform duties; these are often “nearly absolute” 
· Character/virtue: we should consider what kind of people we want to be, and what example we want to set
Ethics and the Law
· Some activities or behaviours are both unethical and illegal; others are legal but typically considered unethical; others are likely ethically okay but illegal
· Which category are the following:
· Breaking a promise; lying; cheating
· Sexual assault; murder; theft; perjury; fraud
· Speeding to the hospital; possession of marijuana; selling your kidney; civil disobedience
Ethical and Legal Reasoning
· Ethical and legal reasoning share a lot in common:
· Both involve reasoning about what it would be okay to do, or whether past behaviour was right or wrong (legally or ethically)
· Both kinds of reasoning require understanding of relevant facts; appreciation of relevant principles; some consideration of precedent and analogy in order to achieve sufficient consistency of judgment
· Where do we see ethics in law:
· In justification for legislation: ideally all legislation should be aimed at promoting ethical values and principles, including promotion of social well being, protection of individual rights (often stated in preamble)
· In the reasoning of courts: at all levels, legal reasoning requires interpretation of laws and constitution, in light of fundamental values and principles; judges at all levels appeal to what is “fair” and “reasonable” and “just”
Map of the Law
· Law, distinguished from rules, still enormous topic – different types or parts of law
· Civil law – trace history to Roman empire, civil law jurisdiction (geographic area using same set of laws) used in Quebec; phrase also refers to private law rather than public law
· Common law – trace history to England, still used in Canada, U.S., Australia, New Zealand; phrase also refers to rules made by judges, not legislatures
· Within Canada’s common law system, legal rules may be organized by topics they address
Public Law
· Public law concerned with governments and ways in which they deal with their citizens – matters of public concern
· Public law includes: constitutional law; administrative law; criminal law; tax law
· Constitutional law – provides basic rules of political and legal systems, determines who is entitled to create, enforce laws
· Administrative law – to manage workload, governments regularly delegate or assign responsibilities to agencies, boards, commissions, tribunals; application to business – human rights tribunal decides if company discriminates against women by paying less than for men
· Administrative Bodies affecting Business: federal – Competition Bureau, protects consumers; provincial/territorial – Professional Society, lawyers regulated by Law Society; municipal – Zoning and Planning Board, regulates use of land
· Criminal law – deals with offences against state; person may have committed tort by doing something wrong personally by hitting other, but also constitutes wrong to entire community, hence a crime
· Business crimes – examples are fraud, “white collar” crime stealing money belonging to company; company itself can be criminal, such as by rolling back odometers on vehicles; negligence at workplace by organization also subject of criminal offence 
· Tax law – various branches of government such as Parliament,  administrative bodies, courts, require great deal of money to operate – tax law concerned with rules used to collect money for public spending; area of great interest for business
Private Law
· Private law concerned with rules that apply in private matters , matters of private concern – private individuals, corporations, may also apply to government as where municipal government carelessly omits to inspect home and foundation is defective, or where government enters into contract to purchase paper from store
· Private law divided into three main parts: law of torts; law of contracts; law of property
· Tort law -  private wrong, offence against a person; three categories: intentional torts, eg., assault, false imprisonment; business torts, eg., deceit, conspiracy; negligence – covers most situations where person carelessly hurts another
· Contract law – concerned with creation and enforcement of agreements; business based on transactions, law of contracts governs virtually every one of them: sale of goods (computers); use of negotiable instruments (cheques); real estate transactions (purchase of land); operation of corporations; employment relationship between business and its workers
· Property law – concerned with acquisition, use and disposition of property, includes: real property (land, things attached to land); personal property (things that can be moved); intellectual property (original ideas, patents, copyrights); all three forms of property important in business, and other areas of law apply to them: law of succession – distribution of person’s property after death; law of trusts – where one person holds property on behalf of another
Overlap
· Different areas of law overlap, at least two possibilities:
· Single event triggers more than one set of rules – person punching another commits tort and crime; lawyers who do poor work for business, give bad advice, may be sued for tort of negligence (carelessly cause loss to business) and breach of contract (for not acting as promised)
· Some situations involve various types of laws – employment relationship based on contract between employer and employee; parties should have knowledge of administrative law (case where company discriminates against ethnic minorities); criminal law (case of boss sexually harasses employee); tort law (case where worker injures another) 
Case 1 (Nagatomi Corp)
· Large manufacturer of farm machinery, Nagatomi,specializes in custom design equipment; Inga Raimai operates farm in Alberta, requires custom-built harvester, places order with Nagatomi – enters into contract, machine due by first of September, full price due before delivery or Inga loses right to demand possession of machine, must compensate Nagatomi for any loss it suffers selling machine to another party
· Mid-August Inga informed machine ready for delivery but she was unable to obtain bank loan; however, her crop very good and she could pay full price after harvest, pleads for machine to be delivered before payment
· Nagatomi realizes Inga needs machine for harvesting or will likely go bankrupt; however, under no legal obligation to deliver machine before payment, and has another order for same machine type, doesn’t have to deliver it until end of next summer
· Questions – Nagatomi obliged to deliver machine to Inga at all – legal or moral obligation? Even if it is under no obligation , should it agree to proposal? What are relevant factors to your decision?
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