Law Midterm Notes 
History
Democracy in Athens  (5th c. BC)
· only adult males could vote
· direct democracy – voting is done directly thru consensus on specific policies in contrast to representative democracies 
· aristotle: societies should be governed by the “rule of law”
· plato rejected democracy in favour of a “philosopher king” because the mob killed his teacher, socrates 
Rule of Law
· ruled by the law and not by the ruler
· the law is supreme
· contrast to the divine right of kings
· the king is god’s representative and makes the rules or, at least, inteprets religious law and applies it
· e.g., pope vs. president (Pope considered infallible because he represents God vs. president accountable under the law)
· rule of personality or party: the ruler is the source of law and the social contract is maintained if he is fair. absent this, social cohesion is maintained by  the threat of force
· rule by religious fiat: no person is above the law in theory  but wide scope for arbitrary interpretation of holy scriptures. puts de facto interpreters of holy  sciptures above the law (for example papal infallibility)
· rule of law in canada:  rulers subject to the law  driven by the social contract and enforced by the courts. 
Age of Enlightenment  (1685-1815)
· followed and formed part of the age of reason
· reason the source of knowledge (not faith)
· belief in the scientific method
· separation of church and stated
· government based on constitution 
· underpinned the French revolution
· notions of equality and the rule of law

Important Figures
Thomas Aquinas (13th c.)
· catholic philosopher
· man needs divine help to know the truth but the intellect may be moved by god to act
· human law is inspired by natural law which itself is derived from divine law
· posits a religious basis for human law
· then came the  age enlightenment in the 18th century in europe. 
Thomas Hobbes (17th c.)
· british philosopher during the age of reason
· man’s life in a state of nature is ‘nasty, brutish and short’
· so people form a ‘social contract’ which finds expression in their laws
· believes an absolute power is required to control the people but he must be fair 
John Locke (17th c.)
· like Hobbes he adopts the social contract theory
· unlike Hobbes, Locke believes that humans can know good from evil and do not require an absolute monarch
· government exists to protect liberties
· in some ways, moves Europe back to the early Greeks 
John Stuart Mill (19th c.)
· government’s role is to prevent harm to its’ citizen (On Liberty, 1869)
· extension of this philosophy would be “there is no place for the state in the bedrooms of the nation” (Pierre Elliot Trudeau 1967)
· considered classic liberal thought
· the Charter of Values is in contrast to “harm to others”
Canada’s Legal System

Machinery that comprises and regulates government
Government is divided into 3 branches
· Legislative – creates laws in the form of statues and regulations
· Executive – formulates government policy and law
· Judicial – adjudicates on disputes

Constitutional Law:  Supreme law of Canada, charged with ascertaining and enforcing limits on the exercise of power by the branches of government.  Also charged with upholding the values of a nation (emphasises individual freedom above all else)
Common Law:  “judge made law” –bases its private law on judicial decisions, that if relevant and binding, must be applied to the cases at issue (every province but Quebec)
Civil Law: (Quebec only) governed by the Civil Code of Quebec – in practice judges look to the civil code and apply its general principles to the case at hand, not bound by how other judges have interpreted the code
Underlying Philosophy
· secular values based on a social contract and individual rights limited by “harm to others” criteria
· protected by the rule of law to limit  the arbitrary exercise of power
· in a multicultural society with varying religious beliefs, increases the ability of the social contract to maintain social cohesion and peace 
The Constitution
· statute passed by the Parliament of the UK.
· BNA took effect July 1, 1867 creating The Dominion of Canada
· Country created around federal-provincial division of powers to accommodate the diversity that existed with the confederation
· Emphasizes continuity of constitutional principles, including democratic institutions and the rule of law
· Not contained in one document
· Nowhere in the constitution is the office or role of Prime Minister mentioned or described
· the Statute of Westminster, 1931, confirmed in law that Canada was an independent country
· The proclamation of the Constitution Act, 1982 removed the last vestige of British authority over the Canadian Constitution and reaffirmed Canada's commitment to the protection of its minority, aboriginal, equality, legal and language rights, and fundamental freedoms as set out in the Canadian Charter of Rights and Freedoms
· Constitutional Conventions:  are the non-binding, code of ethics that govern the political process (in place because politicians have historically agreed to abide by them)
Distribution of Powers
· Section 91: Federal powers involve jurisdiction over, for example, criminal law, bankruptcy law, banking, the regulation of trade and commerce,  patents, copyright, marriage and divorce
· Section 92: Provincial powers include jurisdiction over property and civil rights and matters of a merely local or private nature
· Doctrine of paramountcy – federal legislation trumps provincial legislation
Charter of Rights and Freedoms
Section 1:  guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society
· This section requires the government to justify why it is infringing on a right
Section 2:  Everyone has the following fundamental freedoms: freedom of conscience and religion; freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication; freedom of peaceful assembly; and freedom of association
· These are obligations that apply to governments, not the private  sector
· The provinces extend protection against private sector discrimination in provincial statutes and the federal government does the same for the private sector is regulates
· Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice
· Everyone has the right to be secure against unreasonable search or seizure to the extent that  there was an expectation of privacy 
· Everyone has the right on arrest or detention to retain and instruct counsel without delay and to be informed of that right 
Executive Branch
· duty of the Crown and of every branch of executive government to abide by and obey the law
· The Queen of Canada is the head of state, and under the Constitution she is represented in most capacities within the federal sphere by the Governor General (Lieutenant Governor in provinces) 
· The Governor General's executive powers are exercised in accordance with constitutional conventions. Democratic principles dictate that the bulk of the Governor General's powers be exercised in accordance with the wishes of the leadership of that government, namely the Cabinet. So the true executive power lies in the Cabinet 
· The Prime Minister and  Cabinet can adopt “orders in council” which provide greater details on the laws contained in the  statutes adopted by Parliament (Legislative Branch)
· Ordinances or regulations passed by the Governor in Council or by a Lieutenant Governor in Council  unauthorized by the provisions of the Act of Parliament giving the subordinate authority jurisdiction to make them, have no legal effect 
Legislative Branch
· Creates a form of law known as “statute law” or “legislation” e.g., Criminal Code of Canada
· Statutes must be aligned with the Constitution and the Charter of Rights and Freedoms
· All levels of government make legislation (federal, provincial, municipal)
· Federal Legislation: passed by House of Commons and approved by Senate
· Provincial Legislation:  single law making body (no Senate) 
· Municipal Legislation:  legislative bodies called City Councils – powers delegated by the province
The Judiciary
· federal country, needs an impartial umpire to resolve disputes between two levels of government 
· courts resolve disputes between governments and private entities and within the private sector
· The Canadian Charter of Rights and Freedoms conferred on the courts another truly crucial role: the defense of basic individual liberties and human rights against intrusions by all levels and branches of government. 
· To play these roles, judicial independence is essential

Cases
RONCARELLI v. DUPLESSIS (PM of QC)  (1959)
· Roncarelli was a restaurateur/Jehovah’s witness bailing out those arrested for handing out  religious pamphlets
· PM of Quebec denied him a liquor license to stop his actions
· Roncarelli sued and won over $30,000  damages
· Quebec PM cannot exercise his discretion under the act in an arbitrary and capricious manner

BECKER  v. PETTKUS
· Common law couple ran a beekeeping operation
· Split after 19 years (In 1974)
· All assets registered in “husband’s” name
· Supreme Court of Canada awarded “wife” 50% of assets in 1980 (unjust enrichment)
· Estimated judgment at $150,000
· Sums collected over 6 years all went to legal and other costs (about $30,000)
· Another $68,000 was seized in 1986 when sheriff sold the farm, but lawyer collected it all for fees so almost $100,000 collected but none went tp Becker
· Rosa Becker committed suicide in November 1986 in protest against the legal system
· “Swarm Before Me” is a recent book on the case

Statement of Claim
·  Outlined the history of their relationship 
· Contained allegation that Lothar Promised to marry her, which had induced her to deposit her savings in a joint bank account 
· Claim also asserted that joint savings of $5000 were used to buy the first farm 
· Sale proceeds from this property were used to acquire the more expensive of the two properties
· Two Allegations that formed the legal arguments 
1.       Statement that Lothar had forced her to the farm and never lived up to his promise of marriage 
2.       The second was that, although the lands had been registered in Lothar’s name alone, he was holding these properties in trust for her since she had contributed equally to their purchase in a joint venture from 1956 to 1974

Statement of Defense
· Denied Lothar promised to marry Rosa 
· Resources had not been pooled and they mostly maintained separate bank accounts 
· Alleged that money for the purchase of the Quebec farm came exclusively from Lothar 
· Rosa did not help with the business on an equal basis, she mostly played the role of a housekeeper. She did occasionally provide minor assistance with the bees.
· It was her decision to leave 
· Existence of a trust was denied 
· The Defence was later amended to argue that any agreement affecting land that was not in writing would be void under the Statute of Frauds

Discussion of Motion
· Attempted to financial squeeze Rosa and make litigation as painful as possible 
· The wealthy enjoy unlimited access to legal council 
· The poor can be pressured into early and unfair settlements due to the financial burden of litigation
Affidavits of Documents were exchanged on which each party had to list, under oath, all of the documents relevant to their case. Each side would then have a chance to examine whatever such documents the other party could produce. The idea here is that neither party should be surprised by a document later on.
Examinations for Discovery 
· Each sides lawyer questioned the other party 
· fewer steps in the litigation process at that time than what is now the case
· There were no case conferences, mediation sessions or mandatory legal education seminars at that time for family law litigation.
Judgement
· In dealing with the first few years of co-habitation, Judge Chartrand found that Rosa’s “…contribution to the household expenses…was in the nature of risk capital invested in the hope of seducing a younger Defendant into marriage…”
· Judge Chartrand awarded Rosa forty beehives without bees, $1,500, and her costs as determined by a court official.
Appeal to Justice
· Judge Chartrand’s characterization of Rosa’s contributions as risk capital invested in the hope of seducing a younger defendant into marriage handed Langlois and Rosa grounds for an appeal on a silver platter. The phrase had no legal foundation. He had called it “risk capital’ used to try to “seduce” Lothar into marriage. That kind of warped reasoning was not going to fly in front of an appeal court. Having minimized the extent of Rosa’s contribution, it would have made more sense to award her some small share based on his findings of fact. This would have made his decision harder to appeal and would have been more consistent with the new direction that family law was taking

Appeal to Supreme Court of Canada 
· Lothar appealed to the supreme court because of the new Family law reform Act which would stipulate that marriage is an economic partnership and that Rosa would be entitled to 50% of his business

Decision of Supreme Court 
· ·       All 9 judges awarded Rosa half the value of Hawkesbury properties and the bee business as of Oct. 1974, when she left Lothar

CARLILL v. CARBOLIC SMOKE BALL
· Carbolic Smoke Ball company claimed to cure influenza offering 100 pounds if contracting flu after using product as prescribed
· Carlill used as prescribed and caught influenza
· she made a claim, company refused to pay, she sued
· court found that she didn’t have to have entered into agreement because the offeror had chosen to dispense with the necessity of notice
· judge ruled in her favour and awarded her 100 pounds
BHASIN v. HRYNEW
· The defendant (H) marketed RESPs to investors through enrollment directors. These directors had contracts A and the plaintiff (Bhasin or B) was an enrollment director – not an employee but a small business owner /independent contractor
· Each party had the right to decide against renewing the contract on 6 months notice.
· H misled B about the intention to renew with much more than 6 months left on the contract and was really hoping to force H to merge with a competing enrolment director
· H then gave B the 6 month notice which was allowed per the contract but B sued on the grounds that H had been acting in bad faith before giving the notice
· The organizing principle of good faith exemplifies the notion that, in carrying out his or her own performance of the contract, a contracting party should have appropriate regard to the legitimate contractual interests of the contracting partner.  While “appropriate regard” for the other party’s interests will vary depending on the context of the contractual relationship, it does not require acting to serve those interests in all cases.  It merely requires that a party not seek to undermine those interests in bad faith.  This general principle has strong conceptual differences from the much higher obligations of a fiduciary.  Unlike fiduciary duties, good faith performance does not engage duties of loyalty to the other contracting party or a duty to put the interests of the other contracting party first. 
· In this case, the SCC held that H was liable because H lied about its intentions and acted in bad faith before exercising its right to terminate 

R v. GRIFFITHS  and R v. 	KARIGAR
· Oil and Gas firm in Calgary had paid bribes of $2 million plus some company shares to wife of government official in Chad to get rights to il and gas fields
· New management voluntarily disclosed this to the RCMP
· Fine of $10.35 million because of size of bribe.
· In Karigar an Ottawa  businessman who bribed an official in India $450,000 US to get a $100 million contract was jailed fr 3 years (will likely serve less)

Key Concepts

Torts:  Civil wrong that unfairly causes someone to suffer loss or harm resulting in legal liability for the person who commits the tortious act
Intentional Torts
· You intend the act and its consequences
· Assault and battery
· Trespass
· Intentional misrepresentation
· Interference with third party contracts
Unintentional Torts
Negligence
· Falling below a reasonable standard of care
· Damages result to a party to whom a duty of care is owed
· For example, professional negligence, slip and falls, negligent misrepresentation, car accidents, product liability 

Statutory, Regulatory, Criminal
· Imposed by Parliament or Provincial Legislature
· Reflects public policy
· Enforced by the State, not other citizens
· Criminal laws are statutory offences of the most heinous type that attract the highest sanctions
· Beyond reasonable doubt as opposed to balance of probabilities (evidentiary burden) 
Contracts
· Exchange of Promises (Consideration)
· Offer and acceptance
· Can be oral (harder to prove)
· Parties must be “ad idem” (meeting of the minds/concensus)
· An agreement to agree is not a contract
· Distinguish from a Letter of Intent
· Memoranda of Understanding (misused term) – agreement between 2 or more parties, expresses a convergence of will between parties indicating a common line of action – a more formal alternative to a “gentleman’s agreement”
Debt
· A promise to provide funds in exchange for a promise to repay the funds over a period of time and generally with interest
· Promissory notes (IOUs) – pay a sum to a specified person on a specific date(s)
· Contractual liability
· A Mortgage is simply a promissory note which includes real estate as collateral for the loan, as security (secured debt) 
Secured Debt & Unsecured Debt
Secured Debt – backed or secured by collateral to reduce the risk associated with lending, the collateral or security can be any tangible (property, goods) or intangible asset (intellectual property, patents)
· The borrower pledges the asset to the lender
· The lender holds a lien or charge on the asset
· In case of default, the lender has priority on the pledged asset over other lenders of the borrower 
Ease of Enforcement (ways for lender to get paid)
· Mortgages: Power of Sale under Mortgages Act of Ontario 
· Debentures and other debt instruments: Appointing a Receiver/Manager
· Other self-help remedies: Repo Man. PPSA
· Summary court procedures where necessary
· General Security Agreements
· Inventory and floating charges 
Unsecured Debt – not backed or secured by collateral, higher risk, not guaranteed
Guarantees
· A borrower with insufficient assets or  credit worthiness may require a co-signor or guarantor of the loan
· A co-signor is equally liable as the other debtor
· A guarantor is only called upon once the primary lender has defaulted and remedies are exhausted
· Shareholders may be asked to guarantee a corporate loan,  a parent a child’s loan or a spouse a spouse’s loan 
Unsecured Liabilities
Process for Lender reimbursement
· Regardless if originates in tort or contract
· Must sue:  Statement of Claim – document sets out the plaintiff’s allegations and engages the judicial process by seeking trial) Almost never Notice of  Application
· Statement of Defense – defendant’s written answer or reply to statement of claim admitting or denying each and every one of the facts contained therein, alleging such facts as the defendant wishes to assert in opposition to the oppositions case
· Affidavit of Documents – list of relevant documents from either side
· Interim Motions – pre-trial decisions
· Examinations for Discovery (Depositions-USA) – pre-trial process where lawyers question each other’s parties
· Trial 
Judgement
· Awarded a monetary settlement
· File Writ of Execution – judgment has to be enforced
· Garnish wages, bank accounts, etc
· Judgment debtor examinations – allows for the creditor to find out about the debtor’s finances
· Must share with other unsecured creditors who have judgments! 
Litigation
· arises when one party brings a legal action against another
· deployed when all other feasible methods have failed 
· generally slow, expensive, and unpredictable
· single plaintiff against a single defendant
· governed by legal rules contained in common law and statute law

How the claim is carried through the civil justice system is dictated by the procedural rules—that is, the rules that mandate such matters as what documents are to be filed with the court, what the process leading up to the trial will be, and in what manner the trial will proceed.

Limitation periods vary widely, depending on the nature of the lawsuit and the province in which the litigation will occur
· providing a very strong incentive for plaintiffs to advance their claims within a reasonable period of time;
· preventing plaintiffs from advancing old claims in which evidence has been lost because time has passed;
· providing defendants with a time after which the threat or possibility of litigation comes to an end.

Commercial Litigation – businesses suing businesses (also known as private or civil litigation)
· Claims in excess of small claims limits must be pursued in the local equivalent of the superior court

Stages of a Lawsuit
Pleadings
· exchange of the formal documents outlining the basis of the suit
· Plaintiff prepares and “files” Statement of Claim in appropriate court office
· Claim formally delivered to defendant – called “service”
· Defendant has short time to respond (e.g., 20 days – Ontario)
· Failure to respond is equivalent to as admitting the claim and plaintiff “wins” the case and can move to enforcement
· If there are matters in dispute the defendant seeks legal advice and prepares formal response to claim known as “defence”
· Defendant can file a “counterclaim” – alleging the plaintiff caused the accident/injury
Discovery
· 2nd stage – follows claims and allegations being made and clarified
· Both parties reveal and demonstrate facts supporting allegations through:
· Documents (e.g., electronic data like email)
· Oral testimony of those directly involved
· Expert reports
· Undefined length of time to complete – depends on complexity of case
· Purpose to test strength of opposing positions
· Many jurisdictions require a process of mediation with a facilitator (can be a judge) to reach a compromise before going to trial
· Parties are required to hold a pretrial conference to narrow the issues of dispute and make the trial short as possible
Trial & Decision
· 3rd stage – proceed to trial if no compromise is reached during discovery phase
· Many trials have a judge and no jury
· Jury trials are available for commercial matters but can be opposed if deemed too complex for jury to understand
· Burden of Proof – falls on the plaintiff who must introduce evidence or version of events that are more likely true than not “proving the case on the balance of probabilities.”
· Judge  must decide whether claims are justified and apply the relevant law
· Decision may be given immediately at end of trial or may take time for deliberation
· Usually monetary (will include legal costs based on a predetermined scale)
· Many be a specific act (e.g., transfer of property)
· Cessation of an activity (e.g., stop trespassing)
Costs
solicitor and client costs
· In exceptional cases where the conduct of the losing party has been seriously objectionable, 
· reflects the actual legal expenses incurred by the successful party so that they are fully indemnified for their litigation expenses
Enforcement
· 4th and final stage the process of enforcing judgement awarded to winning party
· If the Judgment debtor (loser of the case) does not voluntarily pay the judgment
· Court officials or other designated persons assist in seizing and selling assets of debtor
· Laws in each jurisdiction limit winning party’s ability to take assets from an individual (must not leave a person destitute)
· No public fund from which judgements are paid, plaintiff must investigate a defendant’s ability to pay before beginning a suit (don’t commence if has; no assets, unpaid creditors, or is in bankruptcy)
· Judgements valid for long periods (up to 20 years and can be extended)
Appeals
· Used by a party that does not accept the trial decision
· Appeals to next court in the hierarchy
· Must be initiated in a specific time period (e.g., 30 days)
· Not a retrial, an opportunity to argue the decision contains errors in how the law was applied
· Appeals Courts tend to confirm decisions unless serious error are demonstrated
· Usually involves a panel of at least 3 judges
· Appellant – person making the appeal who is represented by a lawyer
· Respondent – person defending the appeal
· Written and oral submissions made to appeal judges who
· Confirm original decision
· Vary it in some way
· Reverse the decision
· Order another trial (in exceptional cases)
· Initiated under careful consideration
· Lengthy process
· Chances of success are limited
· After Court of Appeals may consider further appeal to the Supreme Court of Canada
· Obtain “leave” from the Supreme Court to proceed
· Leave is only successful if the case involves a matter of “public importance” or an “importance issue of law”
· Only a slight chance of an appeal going to Supreme Court
Dispute Resolution
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Class Action
· Proceeding brought by a representative plaintiff on behalf of a class of persons with similar claims against a defendant
· To improve access to justice by combining resources in a single action
· Efficiently address cases of alleged mass wrong
· Until the 1990s, class actions were uncommon in Canada because of precedents that made it difficult to use this process.
· Beginning in 1992, all of the provinces (except PEI) passed legislation to broaden the availability of class actions 
· Generally, the legislation enables a class action to be certified or approved by the court if:
· the pleadings disclose a cause of action;
· there is an identifiable class of two or more persons;
· the claims of the class raise issues that are common to all class members;
· the class proceeding is the preferable procedure for the resolution of the common issues
· there is a representative plaintiff who fairly and adequately represents the interests of the class and who does not have a conflicting interest with other class members
· As a result there has been a tremendous increase in number of lawsuits and money involved
· Actions have been commenced in a wide variety of areas:
· Product liability
· Environment contamination
· Securities
· Financial services
· Employment disputes
· Consumer protection
· Franchises
· Pension plans
· Controversy:
· some applaud it because of ability to seek redress against large companies and forces them to positively change behaviour
· other complain that courts are too lenient allowing actions to proceed and it just benefits lawyers
Contracts
Contract 
- a deliberate and complete agreement between two or more competent persons
- not necessarily in writing, supported by mutual consideration
- to do some act voluntarily
- is enforceable in a court of law
- largely base on common law
· Agreement
· composed of an offer to enter into a contract and an acceptance of that offer
· Terms
· promises contained in the agreement
· informing idea behind a contract is that there has been a “meeting of the minds”—that the parties have agreed on what their essential obligations are to each other
· Complete 
· The agreement must be complete, that is, certain
· Deliberate
· The agreement must be deliberate, that is, both parties must want to enter into a contractual relationship. This matter— formally known as an intention to create legal relations
· Voluntary
· The agreement must be freely chosen and not involve coercion or other forms of serious unfairness
· Between two or more competent persons (a person includes corporations which are legal persons though not individuals)
· Those who enter into a contract are known as parties to the contract. There must be at least two parties to any contract, who must have legal capacity—As a general rule, only parties to a contract can sue and be sued on it. 
· Supported by mutual consideration (refers to an exchange of value)
·  A contract involves a bargain or exchange between the parties. This means that each party must give something of value in exchange for receiving something of value from the other party. Expressed in legal terminology, a contract must be supported by mutual consideration
· Not necessarily in writing
· As a general rule, even oral contracts are enforceable, though it is preferable for negotiators to get the contract in writing. That said, in most Canadian jurisdictions there are certain kinds of contracts—such as those involving an interest in land—that must be in writing in order to be enforceable
Contract Creation
· Starts with negotiations
· Be careful to make not commitments at start
· Avoid legal terms; focus on business goals
· Better to bring in lawyer at start, but, if cost an issue, can delay as long as above steps taken
· Negotiation issues: bargaining power,  industry practice
Breaching a Contract
· You may be sued
· May make short term economic sense!
· May have long term negative implications: reputation management especially in today’s connected world
Forming a Contract
· Parties must agree they have reached consensus (meeting of minds, ad idem)
· An offer must be perfectly clear and not miss a term that “goes to the heart of the contract”
· An invitation to treat is merely an expression of an interest to do business and not an offer
· Deciding whether a communication is an offer or invitation to treat is based on objective criteria, not subjective (reasonable person) 
Offers are not Invitations to Treat
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· Note  that consumer purchases are subject to consumer protection legislation (10 day cooling off period)
No Contract Until Offer is Accepted
· Offeror can revoke the offer before acceptance by offeree
· Offer can lapse if deadline (if any) for acceptance passes
· Offer dies if rejected by offeree or if the offeree makes a counteroffer (which is a fresh offer to the original offeree)
· Offer dies with offeree’s death or insanity if not accepted before those events
Acceptance of an Offer
· A contract is formed if acceptance is both unconditional and clear
· The contract is formed when acceptance of the offer is delivered
· Note if offer dictates a specific means of communicating acceptance: that must be followed If acceptance fails to reach offeror, no contract unless postal rule applies (offer is effective at the time of the mailing – even if the letter is never delivered the contract has still been formed)
Key Elements of Electronic Contracting
· An offer can be sent electronically
· An offer can be accepted electronically
· So, an exchange of emails and texts can create a binding contract
· Effective delivery date of acceptance could be contentious.  Suppose an offeror revokes an offer before opening the previously sent email acceptance which s/he did not open? 
Consideration
· Promises or acts flowing both ways (“mutual”)
· Absence means there is no contract
· Mutual rights and obligations/duties
· Generally, the variation of an existing contract requires new consideration
· Expressed in an  “Amending Agreement”
· Some contracts  do not require this: contracts under seal,  where reliance is placed on an offer (“promissory estoppel”) or unilateral contract
Example of Unilateral Contract – Carlill v. Carbolic Smoke Ball (1893)
Unilateral Contracts
· No acceptance required where an offer is made to pay a certain sum if another person acts on the offer because the performance is essentially acceptance of the offer.
· Examples: Carlill v. Carbolic Smoke, or offering a reward

Terms of a Contract
· Express terms  are those clearly written out or stated
· Implied terms are those that can reasonably be drawn from all of the circumstances 
· Assume A agrees to deliver medicines to B by October 22, 2016. Lives depend on this. The train carrying the medicines derails and people die. Can B successfully sue A? (Usual clause “Force Majeure” – frees both parties from contractual obligations e.g., act of God)
Other Rules of Construction
· Vague language: contra proferentum – the drafter of the contract bears any of the risk associated with unclear language
· “Business efficacy” making the contract workable where vague
· Through the doctrine of business efﬁcacy, a judge is entitled to imply terms necessary to make the contract workable. For example, if Trackers promised to use a certain grade of tracking, “providing it is available,” a court will almost certainly imply a promise by Trackers to put reasonable effort into trying to ﬁnd that grade of tracking. Though Trackers has not expressly committed itself to make systematic efforts in this regard, business efﬁcacy makes the obligation implicit.5 Were it otherwise, the express term in relation to the quality of tracking would mean next to nothing.
· Previous dealings between the parties
· If parties have contracted in the past, it may be possible to imply that their current contract contains the same terms. A risk management perspective would suggest, however, that the parties clarify the basis of their contractual relationship each time they do business with each other

· Applicable statutes that impose requirements
· across the country. This legislation provides that certain terms are a mandatory part of every contract for the sale of goods unless speciﬁcally excluded by the parties. Specialized rules governing the sale of goods and the extent to which consumer transactions can exclude 
· Parol evidence rule: 
· Specific Performance ( not for employment contracts)
· Injunctions (e.g. to enforce non disclosure agreement, patent infringement or non competition clause)
· These equitable remedies are available where damages would be inadequate and plaintiff's conduct was beyond reproach
Boiler Plate Terms
· Entire agreement or contract clause to manage the parole evidence rule
· Changed circumstances clauses such as “Force Majeure” clauses 
· Conditional Agreements ( note conditions subsequent and conditions precedent 
Three Types of Clauses:
1. Limitation of Liability:
· contracts are about consensus and choice, parties can agree to limit liability for breach to something less than would otherwise be recoverable e.g., Trackers’ liability shall in no event exceed the unit price of tracking and in no event shall it include loss of profit
2. Exemption and Exclusion:
· Through an exemption clause , a party to a contract can identify events or circumstances causing loss for which it has no liability whatsoever. Clause 14 in the Coasters–Trackers contract achieves such an end, since it exempts Trackers from all liability in respect to losses, damages, costs, or claims relating to design of tracking. This means that if there is a problem with the design, Coasters cannot sue Trackers for any loss it might sustain to replace or alter the tracking
3. Liquidated damages clauses:  
· agreed to in advance ...”payable as damages (what one party pays to the other in the event of breach) and not as a penalty” 
· Common law  and civil law jurisdictions differ here so “governing law  clause” and this clause  important for this issue
· Indemnity clauses; have a lawyer review
· Insurance clauses: have insurance broker review
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Non-Enforcement of Contracts
· Courts will generally enforce a contract
· This is essential to promoting a healthy business climate and economic growth
· A reliable (not corrupt) court system is required 
· The rule of law must be applied to assure economic stability
· However, enforcement will sometimes be excused, though quite rarely 
When Contracts Not Enforced
· When a party lacks capacity (minors if contract not for necessities) or mental incapacity (dementia for example or when drunk)
· Duress: threat of physical harm or economic duress
· Undue influence: unfair influence. Hard to establish e.g., man wanted loan and bank wanted a cosigner – insisted on his wife, she co-signed, he defaulted, man claimed bankruptcy, bank went after wife for loan, it was considered undue influence because wife had a relationship with husband 
· Unconscionability: a party  with unequal bargaining power has taken advantage of another to produce a grossly unfair deal e.g., when a party gives misleading information and withholds contrary information such as exclusion clauses
Misrepresentations
· An incorrect representation in a contract results in liability in contract (“warranties and reps”)
· One that is made outside the contract (not a term in the contract), whether negligent or intentional(fraudulent), may allow the other party to cancel the contract (“rescission”) and possible tort damages
· Fraudulent misrepresentation – speaker has a deliberate intent to mislead
· Negligent misrepresentation – speaker makes the statement carelessly or negligently
·  Innocent misrepresentation – the speaker has not been fraudulent or negligent but has misrepresented a fact - can result in rescission but no damages
Mistake
· Must be one that should have been obvious to both parties  
Example: 
Kerry makes a written offer to sell her car for $1100 rather than $11 000, and Sean promptly accepts. There is no reason to believe that the car, worth approximately $11 000, should be sold at a substantially lower price. Moreover, there is nothing in the relationship that would suggest that Kerry would give Sean a break in price.
Contracts Contrary to Public Policy
· A contract will be set aside if the purpose is to agree to illegal activities
· Or if the contract is contrary to public policy
· Restrictive covenants, such as non-solicitation clauses and noncompetition clauses are sometimes not enforceable for public policy reasons. On order for them to survive a court challenge, they must be for short time and small area 
Remedies
· Damages
· Rescission
· Specific Performance
· Injunction (example for breach of confidentiality agreement)
· Check if contract has ADR clause
· Governing law clause and jurisdiction clause 
Corruption of Foreign Public Officials
· CFPOA  makes it illegal to bribe a foreign government official to  get a contract
· A bribe paid to secure an advantage in business (Calgary oil company gave a Bangladeshi junior minister a Toyota Land Cruiser to “grease the wheels”)
· Amended in  June 2014 to cover not for profits and charities
· So called facilitation payments could  become illegal in the future (small bribes to get expedited routine services)
Termination & Enforcement of Contracts
A contract can be terminated
· By performance: everybody has finished doing what they agreed to do
· By agreement: the parties agree to end the contract
· By frustration: something extraneous happens to make the contract impossible to complete
· By breach: a party dishonours the contract
· Unless a contract forbids it, a party may assign a contract to another person
· There is typical boiler plate language to manage this issue “This contract will not be assigned without the express, written consent of the other party, such consent not to be unreasonably withheld.. A change of control is an assignment”
[image: ]
Enforcement of Contracts
· A person enforcing a contract must prove the contract and loss on a balance of probabilities
· A person enforcing a contract must generally have been a party to the contract “privity of contract” 
· Statutory exceptions for insureds and consumers
· The most common enforcement remedy is damages
Damages
· The purpose of damages is to restore the offended party to the financial state it would have been in had the contract been honoured 
· Pecuniary (tangible) damages are awarded but not non pecuniary (non-tangible e.g., no $ for emotional suffering)
· The offended party has a duty to mitigate its loss
· The damages must not be remote ( must have arisen naturally and be reasonably foreseeable)
· Punitive damages are rarely awarded but no more common 
Breach of Contract
Virtually every breach of contract gives the innocent party the right to a remedy. When determining what that remedy should be, the courts will ﬁrst consider whether the term breached can be classiﬁed as a condition or a warranty.
Condition – if breached gives the innocent party a right to sue for damages and treat the contract as ended (no further obligations)
Warranty – a promise of less significance – innocent party has a right to damages

Other Common Remedies for Breach of Contract
· Specific Performance ( not for employment contracts)
· Injunctions (e.g. to enforce non disclosure agreement, patent infringement or non competition clause)
· These equitable remedies are available where damages would be inadequate and plaintiff's conduct was beyond reproach

Torts

· Intentional torts – harmful acts/civil wrongs committed on purpose other than through breach of contract and for which the law provides a remedy
· Intentional torts include assault (threat of physical harm), battery (inflicting it), deceit or fraud (misrepresentation), trespass (interference with someone’s possession of land)
Criminal Code of Canada states, “Everyone commits an offence of aggravated assault who wounds, maims, disﬁgures or endangers the life of the complainant.” According to section 268(2), a person who commits aggravated assault “is guilty of an indictable offence and liable to imprisonment for a term not exceeding fourteen years.”
· unintentional torts – negligent acts  page 224 
· Tortfeasor – one who commits a tort (Two or more are joint tortfeasors) 
· Negligence in non legal terms is extreme carelessness ( accidental harm caused by unacceptable behaviour) 

Torts and Criminal Law
· Criminal Law - prosecution is to censure behaviour and secure punishment
· Tort Law – is to compensate the victim for harm suffered

· Page 124-6
· Many torts are also criminal offences e.g., OJ Simpson
· State prosecutes crimes,  individuals sue tort-feasors (the party responsible for the loss)
· Differing standards of proof
· Punishment as opposed to compensation
Tort Liability
· Primary v. vicarious liability pages 226-7
· Vicarious liability of employers for acts of employees while acting within scope of work
· Quote from Supreme Court of Canada on page 227 
· Need for employers to have express policies to shield them from employee acts (e.g. sexual harassment and workplace abuse policies)
· Joint tortfeasors: “joint and several liability” – see bottom pages 227- 228
· Contributory negligence: where the plaintiff is partially to blame
Damages for Tort
· Compensation to “make whole the loss” as much as money can page 228 
· A 16 year old hockey player with huge talent is paralyzed by a drug he used for a headache: What are the damages? (i)Pecuniary damages include out of pocket expenses (special damages), loss of future income and cost of future care (estimates, contingencies and actuaries needed); and (ii) non-pecuniary for pain and suffering, depression, loss of enjoyment of life, shorter life expectancy 

Additional Damages
· Rarer and lower  in Canada – punitive-  but contrast to USA see box on page 231 
· Aggravated damages are related both to defendant’s poor behavior and resulting additional loss (humiliation) – page 232 or 235 in 6th
· Note the overlap that can sometimes arise between damages in contract and damages in tort (doctor who amputates the wrong leg) page 232
Negligence
· A party is negligent when its/his/her conduct falls below a reasonable standard of care and causes harm to another party to whom a duty of care is owed (pages 239-240 
· A duty of care is owed to anybody who  might be reasonably affected by one’s conduct (the “neighbour principle”)
· In Donoghue v. Stevenson, box page 240 note the absence of privity of contract between the manufacturer and the consumer. pages 240-243 
· A  reasonable standard of care is determined by what the reasonable person in the street, of normal intelligence and prudence would consider reasonable
· A mere error of judgment does not constitute falling below a reasonable standard of care
· The negligence must cause the loss ( the “but for” test) and the loss must  not be too remote from the negligent act , but the “thin skull rule” applies page 244 
· Contrast the thin skull rule described on page 244 with the Mustapaha case on pages 244-245
· An intervening act can  break the chain of causation. Consider the  Spagnola case on page 244 
· For example, a used car dealer negligently misrepresents that the brakes work. The car is bought and a car mechanic soon spots the problem, but negligently repairs the brakes. The owner has an accident and hits a pedestrian. The pedestrian sues. 
Defences
· Pages 247-8
· Standard of care was appropriate notwithstanding the loss, (but res ipsa loquitur shifts the burden of proof)
· Contributory negligence
· Voluntary assumption of risk
· Intervening event
· Contractual “giving up” of rights (waivers etc.) 
Product Liability
· Involves negligent design or manufacture or sale of products (e.g. bad assembly instructions)
· Claims in contract and tort (retailer and distributor and manufacturer)
· Duty to warn & recall; requires detailed record keeping
· Often class actions 
Strict Liability
· Some statutes impose liability for a loss even in the absence of negligence, but rare in Canada
· No fault systems (auto varies across Canada)
· The tainted blood scandal
· Pros and cons
Other Torts
· Occupier’s Liability  to those on property  used to turn largely on whether they are invited (invitees) or trespassers.  A very low duty of care was owed to the latter unless they were kids
· Mostly governed by statutes now in Canada which now impose “reasonableness” as the standard
· Nuisance arises out of environmental problems caused by a neighbour that causes interference with the enjoyment of the land 
· Trespass
· False imprisonment
· Deceit or intentional misrepresentation
· Defamation (slander and libel)
· Passing Off
· Interference with contractual relations
· Read these on your own  pages 267-277 
· What court remedy is best for passing off/defamation?
· Gross negligence 
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Step Ome: Creditor—Debtor Relationship
C (creditor) < D (debtor)

Contract is entered between C and D, whereby D owes money to C
for services rendered.

Step Two: Assignor—Asignee Relationship
C (assignor) <= A (assignee)

Contract is entered between C and A, whereby C assigns the debt he
is owed by D.

Step Three: Assignee-Debtor R elationship
A (assignee) <= D (debtor)

A gives notice to D.

D is now obligated to pay debt directly to A.





