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Separations of Powers and Checks and Balances

“If somebody asked you to put forward a metaphor that best describes an idea of the constitution, what would your answer be?”
· A body of rules which governs, sets out the rules of the game
· Something which defines a community, to constitute a community, which defines the insiders from the outsiders
· Reminders of power dynamic, the factual divisions of power
· It’s a shield, a mirror, and a coordination device for how people can coordinate themselves in the political process
· Handcuffs (it’s a restriction in a way)
· Also important to note that all of these devices are man made, just like a constitution

Federalist Papers:
· Hamilton in the papers (his introduction)
· “It has been frequently remarked that it seems to have been reserved to the people of this country, by their conduct and example, to decide the important question, whether societies of men are really capable or not of establishing good government from reflection and choice, or whether they are forever destined to depend for their political constitutions on accident and force”
· From the perspective of Madison:
· Its easy to come up with a rule book, but the point is this (politics) is not a game in which politicians are in it to win, they are there to represent the people and participate in the commonwealth
· What they do, they are supposed to do in the interest of the people
· How to structure the game, in a particular way: We need to transform the game in the way where as opposed to where you are in it to win, you make it a game which is beneficial to the state as all
· Federalist 51
· “If men were angels, no gov’t would be necessary”
· (We see traces of Hobbes in this)
· “A kingdom divided in itself cannot stand…”
· Human nature is such where the quality of our personal dispositions don’t allow for this kind of tinkering as what Madison suggests
· As opposed to Rousseau, who believed people were inherently good, believed people were corrupted by the state
· The big thing both are saying *Don’t try to separate power, it won’t work*
· Federalist 47
· Montesquieu was the ‘goto’ for the separation of power
· They wanted to make sure no body thought they were speaking against the great ideas of Montesquieu
· They were simply thinking and arguing about what the separation of powers is not
· Walter Batchehood 
· In thinking of the constitution as a living tree, you will be more reluctant to go and design a radical change because you would think about it taking time for people to bear fruit, to grow, etc. 
· Constitutions
· Involve: Reflection, accident, influence, and choice
· It is a mechanism, and a technology of social cohesion which is not always very effective
· Bachehood’s ideas on the separations of powers:
· What are the advantages and disadvantages of the different systems?
· 3 ways for gov’t to be instated
· Election and Choice, Accident, and Force
· For Cabinet system, which one is used?
· A bit of all three
· Three major systems today
· Cabinet
· If the PM looses the confidence of the House, they’re gone, or if he anticipates he will loose confidence, he will leave pre-emptively (ex. Brexit)
· In Canada – Powers of the GG
· Asking somebody to become Prime Minister
· Power to dissolve Parliament
· Appointment of members to the Privy Council
· Royal Assent
· Summoning qualified persons to the Senate
· Appointing the Speaker
· Role in introducing financial bills
· Presidential systems
· US, Latin America, etc 
· How does it do justice with respect to the separation of powers? How does it incarnate the idea of instituting checks and balances?
· 1st diff: There is independence, or structural decoupling between the two powers (the two legislatures and the president)
· This doesn’t mean however that the President cannot have power – They have the power to veto
· 2nd diff: Presidents can enact legislation, but through the back door
· The president isn’t the leader of the government
· Thus, he must find a person to introduce his legislation on the floor of congress
· How can the legislature influence the president?
· It can force the president to compromise; the president is politically irresponsible in front of the legislature, but criminally responsible (treason, bribery, and other high crimes, at least in the United States)
· Source of the political independence of the president:
· They are responsible to the people, instead of in the cabinet system, where they are responsible to the House
· Check list in the presidential system:
· Direct election of the president
· Political independence from the legislature
· The president directs the executive
· There are no two heads of the executive; the head (the president) chooses and elects the cabinet
· Semi-presidential
· Can be seen as the outcome/reflective choice of how to tweak the anatomy of the executive so that it doesn’t produce negative effects in a Parliamentary reigime
· Benjamin Costan
· Was a staunch Liberal, was French who sided with the enemy (England), and after returned to France
· His writings on the power of the monarch
· Defending the restored Burbon monarchy
· From the perspective of monarchies, this is the catalyst of where Semi-Presidential system comes into place
· His idea of ‘Royal power’
· The power of the monarch is not purely symbolic, it had an office of the royal power, had a structural role in the system of the separation of power
· In addition, it had the break down of the executive, legislative, and judiciary
· They need to cooperate, each in their own sphere, in the general movement – When these powers clash with each other, you need a power to restore them to their proper place, a force which cannot reside in the three competences, it must be external to it.
· …Is a Neutral power, as opposed to the power of the minister, which is an active power”
· Thus, a constitutional monarchy creates this neutral power in the person in the head of state, who’s true interest is ensuring all of the branches of gov’t work together
· Charles de Gauile
· Justification behind having a more powerful executive:
· Chronic instability
· Talked about the failures of the republics in France and the French Empire
· The parliamentary system which was created after the fall of Napoleon was unable to sustain itself
· That enfeebled France and others during the 1st world war
· The same thing continued during 1871-1914 (the 3rd French republic), and then during the 4th French republic
· The constitution which was adopted in 1946 didn’t alter the distribution of power
· The legislature held the power, the president was a figurehead, etc
· (1946-1958 -  France had 20 gov’ts with an average of 5-6 months per)
· Democracies are built on the idea of ‘doing what the people want’
· We want the gov’t to move in the direction in which we push it
· In this system, our politicians often disappoint us
· And so, he uses this argument in one of his speeches
· So, it also arose as a response out of the toxic overreactions with the unwelcome disappointments of democratic regimes
· The politicians disappointed the people
· His solution: Make a new system, with people that can actually get things done
· Run, ultimately, by dictators
· Having a neutral force, which is capable of accelerating the system out of its rut
· Semi-presidentialism is parliamentary system on steroids
· It is the system where the president went to the gym and took a lot of steroids and became more powerful
· Semi presidential systems have the president being directly elected, whereas in the Presidential system, this is not the case
· On the president’s power
· In a semi presidential system, the president can dissolve parliament, they have ample discretion and doesn’t need the counter-signature of the other part of the executive, as opposed to a parliamentary system where they do
· What limits the exercise of power 
· [image: ](A Good Diagram explaining the division of powers with the three models is online)
· The political background for article 12
· The co-habital context
· In the situations where the president is not of the same party as the majority party, the president ‘deflates his power’ and scales his power down to act as a figurehead of a parliamentary regime
· Happened in France in 1988
· Next week we will discuss all of the loose threads which haven’t been discussed.
image1.tiff
=

[rr—

Executive/P
resident

TR i o

gy oy sy

Legislature





