Chapter 12
Changes to the Union or the Employer
Chapter 12 Objectives
At the end of this chapter you should be able to:
· Define successorship and understand the criteria that are used to assess whether successorship has occurred
· Describe the process of decertification
· Understand what happens to certifications and collective agreements when unions 
or companies merge
· Explain some of the ways that technological change and restructuring affect union-employer relationships

Changes to the Union or the Employer
· What happens if a change occurs after a certification begins or a collective agreement comes into effect?
· What if the workplace conditions change or there is a change in the status of the parties named in the certification or collective agreement? 

Successorship
· Successorship relates to the status of a certification order after some material change in a business or employer occurs
· If a labor relations board determines that past and present forms of the business are sufficiently similar, then successorship is declared to exist
· If successorship exists, the employer is bound by the terms of any certification or collective agreements or by other formal relationships from any earlier form of the business

The question of successorship can arise in a number of different situations:
· Change in the location of the business
· Sale or transfer of the business itself 
· Change or broadening of the purpose of the business
· Work transferred to other locations, or to other workers or organizations through subcontracting

What happens when there is a change? 
· One of the parties affected can apply to a labor relations board for a declaration of successorship 
· If there is a declaration of successorship, the existing certification or collective agreement applies to the new form of the business
· The new employer will also be bound if there is a labor process underway but not yet concluded
· There is no specific test to be met but the Board will look for evidence of anti-union animus and use other criteria
Successorship: Continuity or control between previous and present forms of the business are examined
· Continuity: any form of connection between the two forms of the business
· Control: how much direction former management or owners give to the new business
· Continuity may be more important in situations involving sale, lease, or transfer 
· Control may be more important in situations involving a new business or moving part of the business elsewhere 
· It is not necessary to prove both for successorship to exist

Other criteria that labor relations boards consider when determining successorship:
· Direct contact
· Same manager or close relationship 
· Establishes control
· Transfer of assets
· Use of similar assets below market value by new business
· Establishes continuity and control 
· Identification
· Transfer of trademark or logo
· Establishes continuity
· Transfer of customer lists
· Establishes continuity
· Transfer of accounts receivable, existing contracts, or inventory
· Establishes continuity
· Non-competition pledges
· Establishes continuity
· “Key person doctrine”
· Employment of essential workers in new business
· Establishes continuity

Successorship
· If a unionized business is expanding to non-unionized locations, or if a completely separate business entity owned by the employer is created, the board may issue a common employer declaration along with the declaration of successorship
· This is usually issued when the Board determines that the employer is attempting to avoid union-related obligations through these changes

Decertification
· Decertification cancels the certification order
· Some jurisdictions allow employers, as well as employees or unions, to apply for decertification
· Most jurisdictions ban applications during a strike or lockout
· Most labor boards can issue decertification if there is evidence of fraud during the certification process or the union has abandoned its bargaining rights by not issuing notice to or commencing bargaining
· Decertification is similar in process to certification and usually requires identical levels of support for an application
· A secret ballot vote is almost always conducted in the workplace
· A majority (50% + 1) of votes in favor is usually required to ensure the majority of employees 
support decertification
· Following a successful decertification vote, the board will issue an order of decertification 
· The union ceases to legally represent employees and any current collective agreement is no longer in force
· When there is a raiding attempt, a decertification application may be filed for the current union before, or at the same time as, the raiding union applies for certification
· If the raiding union is successful, a new certification order is issued

Union Mergers
· The merger of existing unions is a relatively recent trend in Canada
· One union can merge with another, or all locals merge within a single union, resulting in continuity of representation for the members
· If a business merger results in two unions at the same workplace, members are usually asked to vote to determine which representation and which collective agreement will be in effect 
· The unsuccessful union will then have its certification and collective agreement cancelled
· Benefits: 
· Strength in numbers and in financials 
· Reach – impact

Technological Change
· Changes may occur during the term of the collective agreement due to changes in the workplace 
· Work restructuring occurs when technological change alters the content of jobs or how work is conducted
· Changes are dealt with by legislation or by a reopener clause in the collective agreement which allows parts of the agreement to be renegotiated while it is in effect 
· Five Canadian jurisdictions (federal, B.C., Manitoba, New Brunswick, and Saskatchewan) require employers to give notice of intended technological changes
· After the notice is issued, the parties either reopen collective bargaining or negotiate a plan 
for implementation of the proposed change
· This does not protect employees against substantial change, but at least provides for advance notice and adjustments

Workplace Restructuring
Changing economic conditions have led to another type of change during the life of a 
collective agreement: workplace restructuring

Origin: Globalization, competition

This includes:
· Downsizing of the workforce
· Work being partially or completely shifted to other locations, companies, or countries
· Changes in working conditions or redesigned work as a result of increased industry competition

· Most collective agreements regulate layoffs or termination but directing and organizing the workforce is usually part of management rights, which does not require union consultation on certain issues unless this is specifically outlined in the agreement.
· Residual rights versus implied rights 
· Management rights to organize
· [bookmark: _GoBack]Union’s role as workers’ representative
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