Chapter 11
The Grievance Arbitration Process
Chapter 11 Objectives
At the end of this chapter you should be able to:
· Discuss and give examples of different types of grievances
· Describe the grievance procedure
· Define the duty of fair representation
· Distinguish between the different standards of proof that are used in arbitration proceedings
· Describe the purpose and role of an arbitrator
· Explain alternatives to the arbitration process

The Grievance Arbitration Process
· Disagreements arise around the interpretation, application and administration of the collective agreement
· Grievance arbitration deals with rights under the agreement; interest arbitration determines the terms of the collective agreement
· If a grievance is successful it can affect how the parties interact in other ways including their next round of bargaining

Types of Grievances
There are four general types of workplace grievances:
1. Individual Grievance: relates to an action/inaction by the employer that specifically affects 
an individual employee
2. Group Grievance: relates to an action/inaction by the employer that affects a number of employees in the same manner
3. Continuing Grievance: may not involve a single incident and relates to an ongoing practice by the employer
4. Policy Grievance: alleges that an employer’s action or lack of action is a violation of the collective agreement that affects all employees 

Timeliness of a Grievance
· A grievance commences when the affected individual or group knows, or ought to reasonably know, that a violation of the collective agreement has occurred through the action/inaction of the employer
· The union must be notified as soon as the individual or group is aware of the violation
· If notification is not immediate: 	
1. Past practice
a. Failure to complain can result in loss of right
b. Failure can set precedent for future violations
2. Impact on remedy
a. Less than required
The Steps in the Grievance Procedure 
Filing the Grievance: Step One
· The first step is to file an actual complaint about 
a violation, orally or in writing
· The person or party complaining is the griever 
· The griever is expected to continue to work unless the grievance involves a situation of danger to the griever 
· The other party must usually respond within 10 to 14 days
· If the grievance is not resolved it goes on to the next step
· The time limits can be waived by consent

Formal Complaint and Investigation: Step Two
· After a formal written grievance has been submitted, the union and employer investigate the facts surrounding the grievance
· Once the investigations are complete, the shop steward or grievance committee meets with management
· Both sides present their evidence and attempt to find a mutually satisfactory resolution to the grievance
· A resolution at this point is desirable because it lets the parties retain control of the problem and its solution

The Final Attempt before Arbitration: Step Three
· This is the last opportunity for the union and management to resolve the issue without input from a third party
· Failure to reach a satisfactory settlement at this step leaves the parties with the option of arbitration
· If the union does not proceed after this stage, the employee may decide to file a duty of fair representation complaint with the Labor Relations Board
· Duty of fair representation: 
· Free of arbitrary conduct
· Free of discrimination
· In good faith

The Grievance Arbitration Process
· A grievance arbitration will be decided by an arbitrator or an arbitration panel (neutral 3rd party)
· The arbitrator’s decision is final and binding 
· The primary method of investigating is through a hearing over which the arbitrator usually presides
· The arbitrator has the power to issue a subpoena to compel witnesses to testify at the hearing, 
and the power to request relevant documentation
· The hearings are usually held in a neutral location like a hotel meeting room 
· The employer and union share the joint cost of the arbitration hearing, and each bear their own costs 

The Arbitration Hearing
Preliminary Issues:
· At the start of the hearing, the arbitrator confirms that both parties agree that he or she has jurisdiction under the collective agreement to hear the issue in dispute and to determine an award

Standard of Proof
· The standard of proof used in arbitration is the balance of probabilities, the same as in civil court proceedings
· Except: Clear and cogent evidence for? 
· Summary offences

Order of Proceeding
· The party proceeding first calls its witnesses to testify
· The party calling a witness conducts a direct examination and presents its case through that witness’ evidence
· The other party then conducts a cross-examination to test the evidence given in direct examination
· The first party is then able to re-examine the witness to clarify any questions that arose from cross-examination (but cannot ask questions on issues that were not raised in the direct examination)
· The arbitrator may also question witnesses
· During examinations, the witnesses may be asked to present physical evidence such as letters, memos, or personnel records
· Once all the evidence has been presented and all the witnesses have testified, the first party makes a closing statement
· The second party then makes its closing argument
· The first party has a limited right of reply 
· The arbitrator then formally adjourns the hearing

Creating the Arbitration Award
· After the hearing is concluded, the arbitrator retires to write the arbitration award 
· The award will usually summarize the evidence and the arbitrator’s assessment of the evidence, along with a decision on the issue and any remedy to be imposed
· The award can be appealed only on very limited grounds; successful appeals are rare
· Grounds for appeal include: bias, procedural error, ruling on matters outside of his/ her jurisdiction, or misinterpretation or misunderstanding of the collective agreement



Problems with the Traditional Grievance Arbitration Process
· Speed of the process: The arbitration procedure is designed for a matter to be quickly resolved, but arbitration is actually a slow process
· Reasons for the delay include:
· There are limited numbers of arbitrators
· Hearing dates are often hard to arrange 
· At this point, disputes are highly complex and legalistic
· Arbitrators take a long time to write their decisions

Formality and Legality of the Process
· Grievance arbitration was designed to be informal but has become a formal legal process with lawyers involved
· Legal representation increases consistency and procedural fairness but often results in the participants being intimidated
· The award is usually legalistic and lengthy, referring to other cases involving similar disputes
· Although the matter is concluded, the resolution may not always be agreed with, or the reasoning understood

Cost-Effectiveness of the Process
· Each party is responsible for its own legal fees, as well as for half of the arbitrator’s fees and half the expenses for the hearing
· Other costs include indirect costs such as production and labor costs expended while the parties are preparing for and attending the hearing
· Costs can discourage parties from pursuing valid grievances
· One party who has more resources than the other may file multiple grievances simply to financially damage the other party (Abuse of process)

Alternatives to the Traditional Grievance Arbitration Process
Expedited Arbitration 
· This process is designed to be faster, less expensive, less formal, and less legalistic than traditional arbitration process
· This process generally deals with a specific issue and results in non-precedent-setting awards that are shorter and less legalistic than other arbitration awards

Grievance Mediation
· The grievance mediator meets with the parties within 5 to 10 days of appointment to inquire into the grievance and to help the parties settle their differences
· Grievance mediation is timely, cost-efficient, informal, non-adversarial 
· It is focused on finding a mutually acceptable resolution to the issue
· The information provided to the mediator is kept confidential and there is no written award issued 


· [bookmark: _GoBack]Different mediators bring different philosophical approaches to grievance mediation
· The settlement orientation focuses on resolving the issues by helping the parties reach a solution
· The transformative orientation focuses on teaching parties to resolve their own disagreements and to understand each other’s point of view
· Transformative orientation results in higher satisfaction with the mediated result but is often more time-consuming
· Very rare

Mediation-Arbitration
· The third party first acts as mediator and, in an informal setting, attempts to assist parties in resolving their differences
· The mediator is actively involved in the discussion aimed at resolving the issues in dispute
· If that process does not yield results, the mediator becomes the arbitrator who retains the jurisdiction to determine an award that is binding on the parties
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