Chapter 10
Third-Party Intervention During Negotiations
Chapter 10 Objectives
At the end of this chapter you should be able to:
· Explain why a third party would be used to help negotiators reach a collective agreement
· Understand the difference between conciliation, mediation, and interest arbitration
· Outline the conciliation process
· Define interest arbitration and understand how it is used
· Explain the role of mediators
· Discuss industrial inquiry commissions
· Understand the purpose of a disputes inquiry board

Third-Party Intervention During Negotiations

Neutral third parties are brought into the bargaining process to help parties resolve their differences without using a strike or lockout

Types of Third-Party Intervention

The main types of third-party intervention used in Canadian jurisdictions are:	
1. Conciliation
2. Mediation
3. Arbitration

The use of these interventions may be voluntary or mandatory

Conciliation
· In all Canadian jurisdictions except B.C. and Alberta, conciliation is the first step in attempting to resolve an impasse in negotiations
· The conciliator assesses the parties’ positions and submits a report to the Minister of Labor
· The report is usually a pre-condition to a strike or lockout
· The conciliator does not participate in bargaining but attempts to capture the real issues between the parties
· In most Canadian jurisdictions, if the report of the conciliation officer fails to bring about a resolution, the Minister of Labor may appoint a tripartite conciliation board
· This board includes:
· An individual appointed by the employer
· An individual appointed by the union
· A third member, either appointed jointly by the parties or by an external authority

· The board will hold a formal hearing at which both parties present their positions
· If parties agree in advance, the board’s recommendations can be binding
· Conciliation is often used in public sector disputes because these disputes may involve essential services
· Conciliation rarely resolves disputes 
· It is most often seen as a necessary first step before taking more intensive action (strike/lock-out)
· The parties have seldom reached the stage where they are prepared to compromise
· One study indicated that the use of conciliation did not significantly reduce either the number or the length of strikes

Mediation
· Mediation is a more intensive form of third-party intervention than conciliation
· The mediator usually participates in the actual bargaining process, meeting jointly and separately with the parties during bargaining sessions
· In most Canadian jurisdictions, a mediator is appointed at the request of one or both parties, or at the initiative of the Minister of Labor
· The mediator’s recommendations are not binding, but their report will often contain possible settlement terms
· Mediators or conciliators are not required to complete their work before a strike or lockout begins and may book out of the negotiations and stop trying to assist the parties, formally leaving the process before a strike or lockout occurs

Interest Arbitration
· Interest arbitration is the most intensive and invasive form of third-party intervention 
· The arbitrator establishes some or all of the terms and conditions of the collective agreement
· The arbitrator’s decision is binding
· One or both of the parties can request an arbitrator
· An individual or a tripartite panel will be appointed and a formal hearing is held
· Interest arbitration can also be used voluntarily
· In the majority of Canadian jurisdictions, interest arbitrators traditionally use final offer selection
· There are two types of final offer selection:
· Total-package final offer selection
· Item-by-item final offer selection

Total-Package Final Offer Selection
· Each party presents the interest arbitrator with a total package of offers 
· The interest arbitrator then selects one party’s total package, and the selected package forms part or all of the terms and conditions of the collective agreement
· This forces the parties to present realistic proposals 
· But it creates a win-lose scenario

Item-by-Item Final Offer Selection
· Each party submits a package of proposals to the arbitrator 
· Arbitrator can choose items from either party’s proposal
· A collective agreement could contain all, some, or none of the proposals made by a party
· This lessens the possibility that a particular side will have all of its suggestions ignored 
· But the resulting agreement does not integrate both sides’ suggestions in a way that might satisfy both parties
· Neither party is likely to be completely satisfied
Interest arbitration
· Two significant problems with interest arbitration or binding conciliation:
· Chilling effect: When parties have less desire to resolve outstanding issues on their own 
· Narcotic effect: When parties lose the ability to resolve disputes on their own because the responsibility for resolving disputes is consistently taken away

Mediation/Arbitration
· A third party enters the bargaining process as a mediator but if issues cannot be resolved, they become an arbitrator and choose binding solutions
· The disputes are resolved, there is no delay if mediation fails, and the arbitrator may choose better solutions from knowing the situation
· But the process is lengthy and the arbitrator’s neutrality may be questioned

· Conciliation and arbitration are seldom used in private sector disputes, except where required by law
· Mediation is preferred because it helps the parties resolve their disagreements while allowing them to retain control over the final agreement
· Private sector bargainers can use a mediator supplied by the labor relations board or Ministry of Labor, or privately choose their own mediator

· Public sector strikes or lockouts can be damaging or dangerous if they involve essential services
· Different forms of third-party intervention are used at different points in the bargaining process
· In some situations, parties are required to proceed immediately to arbitration if a dispute arises
· Some jurisdictions do not require binding conciliation or arbitration for some types of public or para-public sector workers if other forms of third-party intervention are not successful
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Other Forms of Intervention in the Bargaining Process
Three methods of resolving bargaining disputes that do not always actively involve a third party in the bargaining process:
1. Final Offer Votes
2. Industrial Inquiry Commissions
3. Disputes Inquiry Boards

· Final Offer Votes
· Most Canadian labor relations legislation provides for a final offer vote to be taken during a strike or lockout
· The Minister of Labor may order that bargaining unit members or the employers in an employers’ association be given an opportunity to vote secretly on the other party’s last offer
· If the majority of votes of either party accept the offer, then the parties must conclude a collective agreement incorporating the terms of that final offer
· It’s basically a forced vote on a last offer during a strike or a lockout.

Industrial Inquiry Commission
· All Canadian jurisdictions except NB, Quebec, Alberta, and Saskatchewan provide for the appointment of an industrial inquiry commission to investigate bargaining disputes 
· The appointment of such a commission is relatively rare
· When an industrial inquiry commission is created, the Minister of Labor provides 
the commission with a statement of the matters in dispute that are to be investigated
· If the parties do not settle the matters in dispute within a certain time (usually 14 days), the commission must report the results of its investigation to the Minister of labor, along with its recommendations for settlement 
· Most legislation permits a commission to be appointed for any situation that the Minister of Labor or the parties consider appropriate

Disputes Inquiry Board
· In Alberta and Ontario, the Minister of Labor can establish a disputes inquiry board during a legal strike or lockout 
· This board is usually composed of three individuals who gather evidence about a dispute
· Disputes inquiry boards are appointed relatively infrequently
· The board usually holds a formal hearing at which the employer and the union both present oral and written evidence
· The board then presents recommendations for the resolution of all outstanding issues to the Minister
· In Ontario, the Minister is then free to act on the recommendations as he or she sees fit
· In Alberta, if the recommendations are not accepted by the representatives of one side, that side’s members are given the opportunity to vote; this vote is similar to a final offer vote

· If a majority votes to accept the recommendations, they are considered binding and incorporated into the terms of the collective agreement
· Unlike an industrial inquiry commission, a disputes inquiry board is specifically charged with investigating disputes that have led to a strike or lockout
· The recommendations of a disputes inquiry board have more formal weight than the recommendations of an industrial inquiry commission
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