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Defining and Commencing Collective Bargaining
Chapter 7 Objectives
· At the end of this chapter, you should be able to:
· Describe how certification changes the relationship between employees and employers
· Identify exemptions to the effects of certification
· Name the participants on the union and management bargaining teams
· Understand different kinds of bargaining structures and how a bargaining structure is determined
· Describe the process by which bargaining teams arrive at their list of desired outcomes
· Identify practices that are considered bargaining in good faith

The Effects of Certification
· The employer cannot negotiate one-on-one with employees
· Both the employer and the union are compelled to commence collective bargaining
· Union Security clauses take force
 What are they?
· They ensure that the union has the resources to do its work. 

Examples of union security clauses:
· Dues check-off – the employer deducts union dues from the employee’s pay check 
· The Rand formula – based on the principle that not all employees may wish to join the union, but all benefit from the union contract
· Closed shop or union shop – new employees must become union members as a condition of employment
· Open Shop – union membership is not a condition of employment.
· Agency shop - Provision in a collective bargaining agreement that all employees of the firm (whether or not members of the union) pay a fixed monthly sum to the union as a condition of employment.
· Hiring Hall – union matches union members with employers
 Unionized skilled trades and construction workers form pool 
 Hall is posting site
· Union expulsion – if an employee is expelled from the union, then the employer may terminate employment

The Framework for Collective Bargaining
The Structure of Collective Bargaining
· “Structure” refers to the number of locals, unions, employers, workplaces, or industries represented in a collective bargaining situation
· The simplest and most common bargaining structure is single unit-single employer 
· Groups of employers or unions may bargain as a single entity to avoid pattern bargaining 
or whipsawing
· Strategies not as common today because of outsourcing etc. 
The Participants in Collective Bargaining
There are generally two teams of negotiators: one union team and one employer team
· Union (executives, grievance officer, president etc.): 
· Professional negotiator
·  Represents one body
· Management
· HR
· High level management or executive
·  Answers to one body

What can be bargained for?
· Most common issues are wages, benefits, hours of work, procedures for hiring and promotion, discipline and discharge, and working conditions
· While no issue is prohibited from being negotiated, most agreements contain a management rights clause which gives the employer certain rights in organizing and directing its workforce

Some legislative guidelines:
· Collective agreements must last for minimum length of time (usually one year) 
· Agreements cannot undercut the minimum employment standards 
· Agreements cannot discriminate
· Agreements are generally required to contain a grievance procedure (mechanism to resolve disputes)

Preparing to Commence Bargaining
Timelines for Collective Bargaining
· One party issues a notice to bargain to the other party
· Timelines state when bargaining must begin after the notice has been issued (90 days max 30 days min)
· Effect?  obligation to negotiate
· If bargaining does not commence in a timely fashion, the union may be found to have abandoned its bargaining rights and be decertified 

Setting Bargaining Priorities
· Before starting to bargain, a team will address two questions:
I. What outcomes does the team want to achieve?
II. Which of these outcomes are the most or least important?

Setting Bargaining Priorities (cont’d)
· Means of identifying and prioritizing goals:
· The union may poll its membership
· Union and management teams may review past negotiations
· Union and management teams may examine related collective agreements
· Union and management teams will examine past grievances and their outcomes
· Union and management teams will both look at external factors

Possible issues
· The union’s priorities may be more reflective of the team’s bargaining priorities than those of the workplace
· A team must keep in mind that the agreement must be ratified by the whole membership
· Management team’s goals usually reflect the organization’s goals

Preparing for the Start of Bargaining
· Both negotiating teams develop a laundry list of proposals
· The teams exchange initial proposals, but without indicating each issue’s priority 
· The proposals may include items that are low priority or are considered unachievable

Bargaining in Good Faith
· Parties are legally required to bargain in good faith
· Bad faith bargaining complaints can be made at any point in the collective bargaining process 

In good faith bargaining:
· Good faith: sincere intentions for negotiations and to reach an agreement
· Parties bargain honestly
· Parties are expected to bargain with the intention of concluding an agreement  

Bargaining in Good Faith
· If one party believes the other party is not bargaining in good faith, it can file a complaint of an unfair labor practice with the labor relations board
· The board will use both objective and subjective criteria to evaluate the complaint
· Objective?  Something done wrong that is clearly indicated by law
· Subjective?  Ethics – very fine line, very difficult to prove
· Bad faith complaints can be very difficult for boards to resolve

Bargaining in Bad Faith
In most jurisdictions, the following have been identified as bargaining in bad faith:
· Outright refusal to bargain
· Surface bargaining: participating in negotiations but with no intention of concluding a collective agreement
· Boulwarism: presenting an initial offer as a final offer without justification or rationale and refusing to negotiate further
· Additional examples of bargaining in bad faith:
· Firing or disciplining union members or negotiators for reasons unrelated to their work, or for no reason, during the negotiation process
· The employer bargaining directly with employees
· Refusing to provide the rationale for a bargaining position
· Attempting to renegotiation terms that have already been settled
Bargaining in Good Faith
· Bargaining in good faith does not require that a collective agreement be reached
· Parties are not expected to “give in” just to reach an agreement
· Most labor codes state that once bargaining begins, existing workplace terms and conditions 
are under a freeze

Remedies for Bargaining in Bad Faith
· Remedies are often difficult to prescribe, apart from the Board clearly stating what is and is not “bargaining in good faith”
· If necessary, or possible, the board will repair whatever substantive damage was caused by bargaining in bad faith
· Con: difficult to judge and get involved between parties
· Pro: evens out parties and act as guidelines
· If a first collective agreement is being negotiated, the board can impose a collective agreement
· Con: parties may blame board for future CA problems and not work on solutions
· Pro: puts in place a CA for inexperienced union and forces employer to accept union presence.
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