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Establishing Union Recognition
Objectives
· At the end of this chapter, you should be able to:
· Explain how an application for certification is handled by a labor relations board
· Understand the effect of certification
· Explain some of the special circumstances that may arise in a certification application
· Define and give examples of an unfair labor practice
· Assessing the Certification Application

Assessing the Certification Application

The Workplace Notice
· The employer must be notified of the application by the labor relations board
· A notice of the application for certification must be posted in the workplace by the employer
 Why? 
· Employees written submission before terminal date
· Some that didn’t know about formation might want to join
· They might not want to be part of the same union
 Employer submits list of employees
· Will assess the level of employee support
· Issues? Discrepancies?

The Representation Vote
· Takes place at the workplace during working hours so it’s easier for all the employees to vote (Secret ballot)
· Simple Yes/No to union. (50% + 1 of voters must say yes for certification to be granted)
· Possible minimum participation required
· Possible limit vote date
· Withdrawal possible
· There is usually a short time between the filing of the application and the vote to prevent either side from unduly influencing the outcome of the vote
· If the vote is successful, the Board will issue a certification order

The Representation Vote (cont’d)
The Certification Order:
· Legally creates the bargaining relationship between the union and the employer
· Makes the union the exclusive bargaining agent for the employees in the bargaining unit
· Compels the parties to commence bargaining for a collective agreement and to bargain in good faith (with good intentions)
· If the vote is unsuccessful, there are generally time bars to prevent unions from attempting to organize again right away
The Hearing
· Can take place at any point during the assessment 
· A hearing is usually held if:
· There is a dispute over the content of the application or its surrounding circumstances
· Union size too small
· Unfair labor practices alleged
· A hearing may result in the board:
· Rejecting the application
· Altering the bargaining unit
· Ordering a representation vote

Special Circumstances During Certification

Certification for a Previously Unionized Workplace
· Lifespan of a union?  As long as they can
· A union may attempt to certify workers represented by another union; this is known as a raid
· No Canadian labor legislation explicitly forbids raiding
· Raids may occur if employees feel dissatisfied with the representation provided by their current union 
· There are time bars affecting when raids can happen
· New unions have one year to get CA
· Cannot raid up until 3 months of the end of the CA
· Never allowed during strikes lockouts””””””?”
· 

· There are no legal restrictions on the number of simultaneous raids
· A Board is more likely to order a representation vote if unclear
· If the vote is successful, there will be a new certification order issued
· If the vote is unsuccessful, the time bars for subsequent applications are the same as those for previously non-unionized workplaces

Certification if the Parties Change
· If the union merges with other unions, the merged union usually applies for certification under its new name
· A labor relations board may order a representation vote after a merger, or may alter the certification without a vote
· If the union ceases to exist and the workers do not wish to be represented by another union, the workers would usually file for decertification
· If the employer goes out of business, there is a lapse in certification
· Employer merges  Successorship 

Unfair labor Practices
Definition and Legislative Philosophy
· An unfair labor practice is an action taken by an employer or by a union that has the effect of unduly influencing the “private decisions” made by the employee in the certification process
· Actions founded in anti-union animus
· Legislation must incorporate several different considerations: (action taken)
1. The inherent imbalance of power in most workplaces which favors the employer
2. The employer’s legal rights to free speech

Legislative guidelines
1. No interference: anything negative that could place at any time, at any stage.
2. Employer free to express opinion; But, free of threatening connotation and interference
3. Issues with context: employer’s view will be examined in terms of environmental factors and impact
4. Discipline and termination of employee may require justification
 Employee’s discipline history 
 If established procedure applied 
 Timeline of employee’s union activism

Dealing with an Unfair Labor Practice Complaint
· If an employer, union, or employee believes that an unfair labor practice has occurred, it can file a complaint with the labor relations board
· The standard of proof in all cases before a labor relations board is the balance of probabilities
· A balance of probabilities requires sufficient evidence showing the probability that the disputed action was justified
· A labor relations board will look at whether the employer’s action resulted from anti-union animus 
· A reverse onus applies in most Canadian jurisdictions
· Employers must prove that they did not have anti-union animus rather than unions proving that employers did have it 
· An employer might be found to have committed a ULP if its action had the effect of influencing employees’ behavior, even if that was not the employer’s intent

An example of an unfair labor practice complaint
· American Airlines Inc. vs. Brotherhood of Railway, Airline and Steamship Clerks, Freight Handlers, Express and Station Employees
· Employees were forbidden to place union information in workers’ mailboxes, even though non-company material was regularly left in the boxes
· A company official sent all employees a letter that discussed the certification drive
· The company argued that the letter did not constitute any direct threat or instruction not to join the union 

· The union argued that the letter implied that negative consequences of unionization had occurred elsewhere and would occur at this organization if it became unionized
· The labor relations board found that the letter constituted an unfair labor practice, even though there were no explicit threats 
· The board ruled that the ban on distributing union material in employee mailboxes was an attempt to intimidate employees, since the company could not show 
the material disrupted operations
· Ordered: 
· A new letter indicating earlier letter was an unfair labor practice and included a copy of board decision
· Allow distribution of union literature in workers’ mailboxes

Remedies for Unfair Labor Practices
· A labor relations board will usually choose a remedy that will make whole the situation 
· The board can also attempt to reverse any damage caused by the organizing campaign
· Some remedial examples include:
· Reinstating employees disciplined because of anti-union animus
· Allowing union organizers into the workplace
· Allowing the union to hold information sessions in the workplace during work hours
· Issue an injunction (court order requiring an action or a cease and desist)
· Issue financial damages
· Order certification

Labor boards have “wide powers to issue remedial orders” appropriate to the circumstances
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