Chapter 1

[bookmark: _GoBack]An Introduction to Industrial Relations in Canada
 
At the end of this chapter, you should be able to:
· Identify the various terms used to describe union- management relationships
· Describe how other academic subjects might address industrial relations issues
· Identify the major pieces of legislation that regulate Canadian industrial relations and explain what they have in common
· Understand how other kinds of Canadian legislation affect industrial relations
· Explain some of the major demographic and statistical features of Canadian union membership
 
What is Industrial Relations?
· Refers to the relationship between a union and an employer

· Industrial Relations (IR) vs. Human Resource
· The difference between Industrial Relations (IR) and Human Resource Management (HR) is that IR refers to employment relationships in a unionized environment, whereas HR deals with employment relationships in all types of organizations.
HR can cover IR

Why Study Industrial Relations?
•	May be Essential to Employment
•	May Have to Interact with Unionized Employees
•	Every Jurisdiction Allows for Creation of Unions
•	Understand Existing Working Conditions
•	HR Issues Faced in Various Departments
•	Understand Legal Responsibilities in a Unionized and Non-Unionized Environment
 

The Legal Framework
Jurisdiction
· IR issues until the mid-1920s?
· The federal government kept power over industrial relations until the ‘20s
· “up until the mid-1920s, all Canadian industrial relations issues fell under federal labor relations legislation, and industrial relations was considered to be solely within the federal jurisdiction. This concentration of labor legislation in the federal jurisdiction reflected the strong federal focus of other Canadian legislation at the time. The concentration of Canadian legislative power at the federal level was a deliberate choice of the authors of the 1867 British North America Act (the act that established the first federal Canadian government)”



· Post 1925 case of Snider vs. Toronto Electrical Commission?
· London (England) decided that labor laws fall in provincial jurisdiction
 “the outcome of a 1925 legal case, Snider v. Toronto Electrical Commission, established that jurisdiction over industrial relations in Canada was mostly, but not completely, a provincial responsibility. As a result of this ruling, each province eventually developed its own labor relations legislation. However, there is still a federal labor relations act which governs employer-union relationships that are deemed to be under federal jurisdiction.”

Federal Jurisdiction
Any business that operates interprovincially
· Banking, telecommunications, broadcasting and interprovincial transportation
· Why?  "The question of jurisdiction over industrial relations arises because of the question of whether a union-employer relationship should be governed by federal or provincial labour relations legislation."
· Federal government and Crown Corporation
· employees covered by federal laws

Provincial Jurisdiction
Who is covered by provincial labour laws?
· Businesses that operate within the boundaries of a province
· Section 92 jurisdiction  Constitution of act of Canada
· 90% of Canadian union-employer relationships (mostly private matters)

Types of Laws Covering Labor Relations
Labour Relations Laws
· Federal and provincial labour relations acts share common characteristics such as:
· Establishing union certification procedures
· Setting the minimum term for collective agreements
· Establishing procedures for strikes and lockouts
· Establishing dispute resolution mechanisms
· Defining unfair labour practices
· Creating labour relations board
 
Public Sector Labor Relations Legislation
Para-public or quasi-public sector legislation
· Covers government employees and/or employees of bodies affiliated with government
· Employees work in an arm’s length capacity from the government:
· funded by the government but not directly paid by the government
· examples: health care workers, court workers, employees of colleges and universities

Other relevant Legislation
· Employment Standards Legislation	
· Human Rights Legislation  Prohibits discrimination —intentional or systemic—on the basis of personal characteristics or attributes, known as protected or prohibited grounds 
· Canadian Charter of Rights and Freedoms 

Employment Standards Legislation
Exist in every province and federal level
Sets minimum standards? 
· In every Canadian jurisdiction, there is an employment standards act or code that establishes minimum standards for working conditions in all workplaces.
Covers which employees?
· all employees except senior management
· Employment standards legislation applies to all workplaces, whether unionized or non-unionized.
Covers what?
· Its terms and conditions are important to unions and management because their mutually negotiated collective agreements must not contain terms that are inferior to those outlined in employment standards legislation. It would, for example, usually be illegal for a collective agreement to include wage rates that are less than those in the relevant employment standards law, even if the union and the employer had agreed to those rates.
Importance to IR? 
 
Human Rights Legislation
· Exists in every jurisdiction
· Prohibit discrimination based on protected or prohibited grounds?
· personal characteristics or attributes


· Two forms of discrimination:
· Intentional
· Systemic  Systemic discrimination is the creation, perpetuation or reinforcement of persistent patterns of inequality among disadvantaged groups. It is usually the result of seemingly neutral legislation, policies, procedures, practices, or organizational structures. The effect is to create barriers to full participation in society. These include barriers to employment, benefits, and services, as well as barriers in the physical environment.

· Exceptions?
· Aptitudes / qualifications  the basis of personal characteristics or attributes, known as protected or prohibited grounds 
· Affirmative Action Programs
· Implications for unions and employers?
· Collective agreements must not contain discriminatory clauses
· Unions and employers must not act in a discriminatory fashion

· Major cases involving industrial relations 
issues have focused on these rights:
· Freedom of association—right to join a union
· Freedom of peaceful assembly—right to picket
· Freedom of thought, belief, opinion, and expression—right to promote union belief and philosophy

The Charter of Rights and Freedoms

•	Guarantees certain basic rights and freedoms to all Canadians
•	Industrial relations issues have focused on these rights:
· Freedom of association - right to join a union
· Freedom of peaceful assembly - right to picket
· Freedom of thought, belief, opinion, and expression - right to promote union belief and philosophy

· The Charter is the pre-eminent law in Canada 
with two exceptions: 
1. Laws that can be justified as imposing reasonable limits in a “free and democratic society”
· How does the court determine if a limit is reasonable? It applies the Proportionality Test (sometimes called the “Oakes Test”). To pass the test, a law has to: 1. Have an objective important enough to justify overriding a constitutionally protected right or freedom. i.e. If you are going to infringe the Charter, it better be for a darn good reason. 2. Use means that are proportional to the ends it is trying to achieve. That means a law has to: i. Have a rational connection to the objective. i.e. The requirements in the law must actually be connected to the law’s stated goal. ii. The limitation of individual rights or freedoms is minimal i.e. The law can't be excessive in the way it limits a right. iii. Should not have harmful effects that outweigh the benefits. i.e. A law that does more harm than good will not survive the test
2. Laws passed by invoking the “notwithstanding” provision 
· allows government to limit rights found in section 2 and 7 to 15, by creating new laws. No one can do anything about it.
 This provision prevents the challenge of a law passed by a provincial legislature if the basis for the challenge is the law’s perceived infringement of Charter rights. The purpose of this provision is to permit individual provinces some flexibility in applying the Charter to conditions in their particular jurisdiction.

Key early Charter cases:
•Dolphin Delivery Case (1982)
· Picketing issue
· Supreme Court of Canada ruled that Charter doesn’t apply to private matters
 Supreme Court of Canada (SCC) ruled that Charter provisions do not apply 
to court orders resolving common-law-based disputes between private parties

•The “labour trilogy” (1987)
· SCC ruled that the right to belong to a union is protected but not the rights to strike and bargain collectively
 SCC ruled that the right to belong to a union is protected by the Charter, but the rights to strike and bargain collectively are not

•Lavigne Case (1991)
· The SCC ruled that mandatory union dues do not violate the Charter
 
Other important cases…
•Dunmore v. Ontario (Attorney-General)
· SSC ruled that the right to freedom of association was violated if an entire class of workers—e.g., farm workers—was excluded from protection under labour legislation
 However, while Ontario changed its law to allow agricultural workers to unionize, that law does not allow them to engage in collective bargaining


•BC Health Services and Support case (2007)
· BC’s Bill 29 was ruled unconstitutional on the basis that the right to collective bargaining was part of the freedom of association guaranteed by the Charter

•Ontario v. Fraser (2011)
· Charter doesn’t guarantee collective bargaining

•Saskatchewan Federation of Labour v. Saskatchewan (2015)
· Essential services right to strike

•Plourde v. Wal-Mart Canada Corp (2009)
· SCC ruled that Wal-Mart has the right to close store in Jonquierre for business reasons
 The Court ruled that the employees’ right to freedom of association was not violated when their unionized store was closed


Characteristics of the Unionized
Workplace in Canada

· A unionized workplace is more likely to be in the public sector and to have a large workforce
· Rates of unionization are similar across broad industrial categories, but there are wide variations across different occupations
· Union membership is slightly higher among women and older workers
· Union members are relatively well-educated and likely to be full-time employees

