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**Last Weeks Missed Notes** 

Functions of Law: 

Social Change (5) 
· Law as a tool to implement social engineering and social “changes” guided by the resources to the law such as: Slavery and Racial discrimination, Death penalty, abortion, adoption, Indian Act, Taxes, and Human Rights, Woman Rights. 

Dysfunction of Law
Law, although ubiquitous and seemingly indispensable, show a list a possible dysfunction 
· Conservative tendencies (precedents, the past) 
· Restive aspects associated with its controlling functions 
· Possible discrimination inherent to the law (the poor, the “Indians”) 
· “governments” by judges (non-elected or elected: accountability)
· The political nomination of judges (political influence) 

Paradigms of Society
Sociological discussion of Law often take place within two ideal conceptions of “society” 
· Social “ontology”. Basic 

The consensus Perspective: 
· Canada as a pluralist society aiming for compromise and corporations to achieve social order and harmony 
· Laws targeting a wider range of human interest towards the goal of well-being and social harmony 
· The primary function of Law: integrity, to maintain (democratic) order and (economic) stability 
· Dispensing reward and punishment without bias… no one is above the law.. the supremacy of the rule of law 

The Conflict perspective 
Society dominated by ruling class; 
· Law as expression of (some) forms of domination
· Law as a battle field for competing interest to have their formalized and perpetuated though Law.. 
· Law was first created out of the interest of a ruling class 
· The “pluralist compromise” is a fiction covering the violence of ongoing relations of power

** This weeks Class Notes **

Class Objectives
· Please Read Chapter 2, Vago and Nelson for the next class 
· Introduction to theories of Law: a general mapping of its “evolution” 
· Few Legal theorists and different perspectives on Law (its conditions and Functions) 

To Offer a conceptual map of the “Evolution” of Law

	Traditional System -> Traditional System -> Modern System 
Traditional Systems 
· Functions essentially the same: 
Coordinate interactions 
Settle Disputes
Check deviance 
Regularize exchanges
· No well-developed sub-political system(s) 
· Although some distinctions are possible, often conflation of substantive (What?) and Procedural law (How to change what?)

Transitional System 
· Advanced agrarian and early industrial systems: economic, educational and political systems increasingly differentiated from kinship
· Reflected by increase social complexity
-> Private and Public Laws become distinct
-> Criminal versus Torts Laws also becomes distinct
· Practice of Common Law provokes greater codification and systematization of Laws
· From serving the Elite, more general and engulfing in scope
· Specialized legal professional, and a visible degree of political and national unity















Modern Legal System ** Imortant Slide ** #Exam
Same as traditional, but more complex: 
· Extensive network of local and national statuses, private and public codes, crimes and torts, common and civil, substantive and procedural 
· Increasingly harmonized and thus “hierarchized” from Constitutional municipal; codes 
· Increasing proportion of statutory laws (politics) over common (because of biolpolitics?) 
· Administrative Laws: proliferation of agencies making and applying laws 
· Towards the goal of social change betterment 
· More Universalistic in expression: uniform, impersonal, predictable 
· Unvarying in Application: applicable to everyone as a guiding norm (democratic ethos, no special status) 
· Rational: Valued for their instrumental application and chosen ends (not intrinsic quality of justice). Weber No over watching Telos 
· Amenable: It can be modified, scared fixity 
· Political: 
Linked to the state,, as an apparatus of monopolization of Law/ Violence 
Legislative, judicial and executive are separated

Theories Of Law: To Fill this conceptual map of Figures 

1) The European Pioneers 
For the longest time, Law was generally conceived as unrelated to the structure and function of society 
· Natural Law
Plato and Aristotle: This is the idea that law corresponds to the rules of Reason (Free from all passion), on a naturalistic basis (Human nature can be know thought Reasons. Theocratic with Aquinas  
· Legal Positivism 
Legal and moral become distinct. Speculations about the essence of stuff, including justice, is discouraged. What matters are positive Laws, as enforced by the state.














Montesquieu (1689-1755)
Challenge to Natural Law?
· Law is integral to a particular peoples culture (Customs, physical environment, antecedents)
· No inherently bad or Good to judge from above the different rules of law  
· The need for a separation of powers: Legislative, executive and judicial. To protect citizens from despotic usage of laws and force. Great influence.. 

Herbert Spencer (1820-1903) 
· Influenced by Darwin’s theory of evolution: Society as this giant organism 
· An evolution of civilization and Law in which the law of the fittest is the primary determining factor 
· Evolution: Growing differentiation, individuation and increase deviation of labor 
· As individual freedoms will argument the governmental control will decrease 
· Opposed to any social policy, only at the advantage of the weakest elements 
· Favor legal contracts between individuals, not governmental imposed norms

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Henry Summer Maine (1822-1888) 
· Founder of the English historical school of Law
· Law must be studied historically if to be understood
· Cyclical conception of Law systems, based on his belief that a limited number of possibilities appear in relation to ruling human societies
· At the heart of which he argues “Contrat” is the essence of it all in term of progress…
· Contract: linked to free individual and the respect by and for their agency. Voluntary agreements. 

2 Classical Sociologist Theories 
New Ideas Impacting Our Understandings Of Law:
· Deterministic Arguments (Marx) 
· Rationality versus irrationality (Weber)
· Typology … of solidarity (Durkheim) 

Karl Marx (1818-1883) 
· Every society rests on economical foundation: modes of production 
· Technological arrangements of economic activities 
· The social relations of production, labor value, commodities,, privet means of production 
· The sum of these relations give rise to definite forms of social consciousness: social classes 
· Their positioning between lower and upper classes generate class conflicts, in which Law becomes a tool used by a ruling class to maintain its power  



Max Weber (1884-1920)
· Max Weber Comparative typology of law (next Slide) 
· 3 Types of administrative of justice (Page 35) 
* Kahdi Justice: Shariah or decision based on an interoperations of external source of authority, source and expertise are both arbitrarily posited 
*Empirical Justice working on the basis of analogies and/or precedents 
*Rational Justice: Based on bureaucratic principals, universalistic principles, looks towards contacts, not status, positive Law-formal not substantive

Emile Durkheim (1858-1917) 
· Law is a measure of the type of solidarity in a society 
· Mechanical: Homo-societies, where unity/harmony is ensured by close interpersonal ties, face-to-face
*Repressive and Penal Laws to protect and preserve social cohesion and homogeneity (Reproduction) 
·  Organic: Modern societies, heterogeneous in conceptions of the Good life, and differentiated by a complex division of labor
*Restitution, harm done to the victim, rehabilitation in labor force and social norms based on voluntary acts

Sociologic Theorist (1)
· Beware of this section: p. 36-42
· Dicey: A) The role of public opinion in legal development; B) his doctrine of the Rule of Law: p. 37
· Holmes: A) Realism, Law as the will of dominant interests backed by force, a struggle of power between shifting interests; B)  what courts do matter, and any sense of certainty is illusory
· Hebel: A) No predestinated route, yet general trends linked to societies in which the law of things rival the law of persons; B) the interest of Society higher than kinship groups  

Contemporary Law and Social Theorist 
· Beware of this section p. 39
· Donald Black:
*Developed propositions that explain Law according to 5 measurable variables: stratification, morphology, culture, organization and social control… 
· Roberto M. Unger: 
*Evolutionary and historical theory: A) Law is indicative of the normative structure of a given society; B) Customary law, Bureaucratic law, Legal system (law as both instrumental and consensual) 




Contemporary Law and Social Theorists:

To Fill this Conceptual Map with Problems…

The Functionalist Approach (1)
· Directly borrowing from biology, and this idea of the relationships between cells, organic analogy: surviving of the whole
*Manifest functions (build in social systems by “design”)
*Latent functions (unintentional and often unrocognized)
· P. 43 Basic tenets of functionalism. Read the tenets.

The Functionalist Approach (2)
· Values such as equilibrium and homeostasis
· In which even “deviance” or conflict is seen as occupying a function in a society (Durkheim, sin and Churches, or even Kant a-scocial sociability)
· “Divisive urges” thus stimulate a more ordered society through the recourse to Law…
*based on the circular maximization and accountability of Free will, and so on.   

Conflicts and Marxist Approaches 
· Social behaviors can be understood primarily in terms of conflicts over the ownership of property, which determines the organization of a society and its symbolic order
· Marx: Legal system and pseudo-democracy are designed to regulate capitalist relations of exploitation…
· The State is the tool by which is reflected xenforced the interests of the ruling classes…
· Overthrowing relations of domination build upon the privatization of the means of production would free society from the authoritative State as we know it 

Feminist Legal Theory 
· Further down the path of contesting the neutrality of Law and Reason, the Feminists points toward male-dominated jurisprudence in Law
*Equality rights, reproductive rights, sexual subordination, prevalence of sexism, and so on: women as object, passive, too passionate, childish…
*Trivialization of sexual harassment or date rape (as private or non-existent)
· Challenge the notion of “precedent” for its conservative dimension liked with androcentric tendencies 

Critical Race Theory 
· Critical examination on how racism is pervasive within societies and their legal systems
· The sweeping forces of “universalism” that favor the interest of the majority, or dominant culture at the expense of Indigenous cultures, or person of minority (linguistic, color, ect.)
· The subordination of culturally-distinct communities through rhetoric of value-neutral justice

Law and Literature Theory 
· Critical examination through the use of fiction in order to problematize our relationship to authority and rule-making
· Positioning Law as a cluster of narratives or discourses serving peoples that do “Law”
· Resisting the hegemonic power of Law by highlighting the shaping effects of narrative, suggesting alternative through sometimes the use of storytelling 

Conclusion 
· What to capture from such overview?
· How to conceptualize conflicts and Law?
· Akin to historical cycles, defined by an essence to human societies readable in trends;
· Akin to evolutionary patterns borrowed from Biology and Darwin (elitism and solidarity)
· Akin to a deterministic reading of underlying causes, which, for Marx are tied to economic relations
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