Private Law-Winter Semester
Lecture#1
“individual intactness” duties not to violate anothers person or property- Tort Law
-exchange and concept of maqking self interested bargains: contract law
-how law corrects injustices arising from a person retaining a benefit or profit from which they ought not to have received: unjust enrichment
-how law also fosters “social intactness” and interdependent social and professional relationships: fiduciary obligations
ex. Morell Mackenzie Smoke Ball case
ex. Buick Wheel case
ex. Army Medical core in Cairo
ex. Two rival Opera Houses
Obligations
*tort
*contract
*Unjust enrichment
*Fiduciary Duties
Lecture #2
The Careful Pedestrian
*what was the damage? How would you assess?
-self employed person-
-what are the costs of care?
-should there be a limit
*who do we worry about?
-driver—should she be held responsible? Sure, negligent but...wooow!
-doctors—proper duty of care; pin placed improperly
-woman's dependents (loss of care)
-the woman who was injured
*does intention matter?
-fault?
-why fault?
-”the thingspeaks for itself”
*how to “prosecute” the case
-settlement with insurance
-sue the driver 
-no fault regime: accident compensation—like OHIP

-issues of personal accountability

-might get more

-why should society pay?
A fact Scenario
-man was working as a galvanizer 
-TAKE YOUR VICTIM AS YOU FIND THEM (some people respond to things differently and if they are susceptible to rare injury, still the fault of the company; ie. Burning of th bottom lip=cancer)
Palgraf v. Long island RR, 1928- p.531
“most celebrated of US tort cases”
-facts-train way

-guard helps the man

-unforeseen circumstances (fireworks go off and hit the woman and a weigh station falls on her)
-should there be liability or not? On what basis?
-foreseeability of harm (majority) v. Proximate cause (minority)
-standard of care: prudence; the norm of conduct; the customary standard to which behaviour must conform
*Cardozo: 532
-no liability
Bolton (CRICKET CASE)
*batter hits plaintiff in the head causing injury with the ball
*Probability: had it happened before? Could it or should it have been avoided? Could the harm have been foreseen?
Pars v Stepney: Loss (and its gravity)
*facts (war injury, employment, pending termination, accident);loss of vision in one eye; as a mechanic a bolt flew into his other eye and loss his vision in his other eye.
*issue: negligence, standard of care in the workplace, good practice/actual practice (goggles)
*liability: why or why not?
-should the one who runs the shop be liable? Did they or should they have had safety regulations? Provide goggles?
The Reasonable Person, Child or Woman?
*”Fardell v Potts”
-on her boat and collided with a punt (another boat)
Decision: says there is no such thing as a reasonable woman
-The “doctrine of allurement, playing children and gender
-boys will be boys “temptations”
Donoghue v stevenson
-the most celebrated UK torts case...
-Facts: 
Looking at the Language
“Reasonable care” to avoid acts or omissions
“reasonably foresee would be likely to cause harm”
Persons “closely and directly affected” by...
Childs: Was it the same or different than “commercial hosts”?
SCC said it was different (and not within already recognised duties) because:
1. commercial hosts expected to monitor
-commercial hosts monitor consumption
-patrons expect commercial hosts to monitor
-commercial hosts are trained to asses intocixation
2. sale of alcohol imposes responsibilities on thos who would profit—to reduce risk associated with sale; a social expectation of “responsibility”
3. commercial hosts have an incentive to “over-serve” which is something that needs to be counterbalanced
Agree?
-but should the distinctions be enough to justify exclusion of a duty altogether?
-being “better placed” doesn't chanfe the nature of the risk itself..
-is it a matter of a higher standard of care or a matter of “duty or no duty”
Assuming the question is “should there be a duty?”
-but what if they DID know?
-what if they were “wilfully blind”?
-what if they had pooled the contributions into a common bar?
What connects “strangers” and creates a postive duty to act to prevent harm (limit their autonomy)
*three situations recognized already:
-where a person invites another to take part in a risky activity (e.g. Sports activity)--duty to exclude those who cannot safely take part
-where a person...(webct slides)
SCC said no
-they were not liable
-just because there is chance of danger does not demand intervention
for a social host
-there is a public interest 
-questions can be is it a social problem or an individual problem?
Tort Law
-tool of an individualistic society; inviduals suing one another
-means for people to receive any compensation for any losses they have sustained (restitution)
-establishing a level of expectation in society about appropriate conduct so we live well together
-set standards for society and economy (regulator)
-tool for more personal retribution—direct
-to deter bad behaiour or risky behaviour
Ombudsman
-useful to apply pressure on those with economic, political or intellectual power 
-independent check on regulators and public officials (ie. Police)
-weapon of social reform: thalidomide, cigarettes, substandard car designs; tainted blood; challenge 'industrial decision' 
The State of Canadian Tort Law:
Guiding ideas in Canadian “Flowering of torts”
-spirit for caring for neighbours
-useful in holding public officials accountable
-more business oriented and more concern for bottom line and insurance
-common law had createdand nurtured the body known as tort law
-limited respect for tort law and tort lawyers
-the tort law is being criticized and brought “tort reform”
McDonalds hot coffee case
-
Ski Trip Tragedy 
Factors and Context
-Brandons costs are incurred and more expensive; dad's lost income is higher than her mother's lost income: different amount
-Abiba's family not making as much money; did what they could afford; proportionally be the same..
Graycar Examples
txt 562
-judges reduced her rewards bc she was married
-said she wouldn't be travelling as much anymore
-judicial method? What do judges “know about the world” and peoples lives (yet they talk about it freely..)
-constingincies would be 20% plus an 8% for the two children so she would get a total of 28%
-reducing women's damages due to assumptions of what their lifestyles would be or reasons for occupation
(study about judges in australia: if white male judge was married his wife does housework and if judge was female married judge then they would hire help to do housework. Thus no judge does housework and no male; can be a factor in the viewpoints of judges and how they really see the world)
Adjin Tettey
-under the traditional approach the value of a persons loss is assessed by reference to what they would have earned in the labour market, but for their injuries
-in her view this sort of sanctions work systemically to sanction and reinforce the marginalization of underprivileged groups in society
Average earnings statistics
-key thing is that if you are a male plaintiff you automatically receive average male earnings
-if you are a female there is a big debate on what you shall get
1. blended male and female earnings
2. average negative labour market constingencyy
3. assumptions (i.e if you are a women, etc.)
Young plaintiffs
-family background is used as a proxy for earning potentioal (ie. Parents education, employment, home environment
-Concerns (proxy may be compromised)
Intersection of race and socioeconomic status
-racialization of poverty; aka if you are of a racialized family most likely get less than white
-not stereotype; racialized families are often poor
What informs construction of “reality” gender
-womens career choices/oppotunities
Abiba vs. Brandon
-given what we know now there would be a differentiation between the rewards for damages between the two
Are we comfortable with this?
What should be reflected in Tort Damages?
If you are the bus company what would you argue?
*argument in favour of abiba gettin lower damages:
-it is not the role of tort law to remedy this kind of equality
-bus company did not create this type of inequality in this world
*argument for abiba
-if judge accepts bus company argument then they will suggest a perverse viewpoint that it is cheaper to injure certain types of people (i.e. An immigrant daughter)
Egalitarian approach 
-focuses on the plaintiff's injury
-people suffering similar injuries should receive similar damage compensations
Case Study: Police and the Duty of Care
-police can be held liable in tort (ie. Negligence)
*trends in Canada
-civil actions against police have increased since mid 1980's
-many involve new causes of action (judges have to think of equality and special circumstances)
-still arguments on what is the standard of care for a police officer
*some areas
-police pursuits (ie. Injuries to third parties)
-police use of force (ie. Use of baton, pepper spray, dogs, etc.)
-negligent investigation (ie. Owe a duty to perform a careful investigation of the complaint before laying a charge) for example: mishap in vancouver; call to domestic dispute and beat the wrong guy
-care of persons in custody (ie. Look after them and keep them attended to; intoxicated person who's liable to hurt himself)
Issues
-what is dividing line for police discretion
Lord Templeton cases
Views?
-
Facts: Version 2
-Sutcliffe was a serial killer; had killed before he had killed jaclyn hill
-the “Yorkshire Ripper”: Killed 13 women and tried to kill 8 others
-Arrested “by chance” by another police force and “confessed” to the string of murders
-he had be interviewed nine times
-wore same boot size as the killer (and boots were in his garage as he was interviewed)
-not brought in bc he was a simple married man living in an suburban home
-they had created an image as who the killer would be and Sutcliffe did not fit their view 
-blinded by a set of assumptions
Similarities between Yorkshire and Jane Doe
-rapist not in police custody
-police didnt know who he was
-even less identification (he attacked in darkness and covered his victims faces)
-police argued that they didnt kno when an attack would occur, where, or against who?
How Different?
-Proximity: was Jane doe a member of a “defined class of women at high risk' of attack?
-all victims lived on 2nd or 3rd floor apts with a balcony; in the same general area of Toronto
-attacks tended to happen around 23-26th of the month
-all victims (5 rapes): white, female
Contracts 1
We Love Apple!
And Apple Loves Lawyers
http://www.apple.com/legal/sla/ 
http://images.apple.com/legal/sla/docs/itunes.pdf  
We Love-Hate Google
What do we love?
-information at your fingertips
What do we ‘hate’ or worry about?
-big companies have a competitive advantage
-some may pay so they are brought up in the top 10-100 results
-have an invasion of privacy aspect as they monitor what is being downloaded or searched in the greater population
-like apple, they are gathering information
-bought youtube so we now have to put up with commercials on it
http://www.independent.co.uk/life-style/gadgets-and-tech/news/google-once-reviled-computer-superpowers-but-domination-is-just-what-it-is-achieving-921451.html 
-shows how pervasive google has become in our life
-more than 50% of internet users find internet more important than religion
-
PS. Might we feel the same way about Microsoft?
But... Isn’t it a free market?
Tilden Rent a Car v.  Clendinning
Txt 428
Clendinning rented a car at Vancouver Airport; paid by credit card, took the additional coverage, signed the contract, picked up the keys and drove off
Terms of the contract (see p428); scope
-clause #15-collision damage waver: customer shall be fully liable with any damage, etc.
#16-typical “i agree and have read and received a copy of the above...”
#6&7-agree to not use the vehicle for illegal, unlawful purposes, as well as have yourself or any other person to drive the car with having drinking any alcohol. 
The accident
-he had drank some alcohol but was under the legal limit.
The argument by Tilden: you signed!
The reply by Clendinning: I wouldn’t have rented if I’d known! (see  p429)
-the environment in which the contract is presented can kinda rush you into signing off\
What issues about ‘contracts’ does this case raise?
-placement of the clauses within the contract are very strategic as to slip something in
-you're not expected to read the contract presented to you
Some issues that occur to  me:
Does a contract have to be in writing?
-doesn't have to be in order to be valid
-only unless it is required by law to be in writing (ie. For pieces of land)
Do you have to read a contract in order to be bound? 
-
Do you have to ‘agree’ to the terms of a contract to be bound?
Did Clendinning ‘negotiate’? 
No more chance to negotiate as we have with apple
It matters how you interpret – express terms (the big ones) and exemptions (the fine print)
Why would a company insert an exemption clause? Should there be any limitations (and if so, on what basis?)
-limiting liability maximizes profits for the company
Navigating the Legal Rules
L’Estrange v. Graucob [1934]:defective cigarette machine; contract with exclusion clause; binding?
-within the contract was included that any promise the salesperson made was not valid
-essentially was said just to make the sale.
-doesnt matter if it doesn't work, the contract states she still had to pay for it
Views of Scrutton and Maugham LJJ (p 429/2) 
Unless ‘not his act’ or ‘misrepresentation’...
-when a document containing contractual text is signed, it is completely binding whether or not the person has read it or not
-only invalid if the person is “not all there” or it is a case of misrepresentation
View of Waddams: ‘excessive status accorded to a signed document?’
Objective theory of contracts: not what you intend but what you actually do/sign (cp Freeman v. Cooke, 1848)
-a contract's a contract 
Dubin JA
Both Tilden and Clendinning knew he hadn’t read the terms
Tilden had no reason to believe that he was assenting to a provision he didn’t know was in the contract; no reasonable expectation 
Not a ‘formal, deliberative setting’ but hurried and informal; 
Standard form contract: Tilden knew or ought to have known that he wasn’t intending to agree to the term
Tilden should have taken ‘extra steps’
Graucob either not applicable or shouldn’t be followed in this type of case
Observe: 
 ‘Reasonable expectations’
Ordinary commercial practice (and  how do judges know about that?)
Theories of contract (and what are  they?)
-clendinning won his case bc it was said that the contract was overly broad
-can't hold people liable JUST bc they signed
-has to have a reasonable expectation 
613-795-1688
Brian Coote
Txt at 385 (supplemented by original in slides)
-uphold contracts to keep our economy functioning
-about price and allocating risks
-making people liable as to what they've agreed to do
-making people accountable
Definitions of a contract (p95-97): 
Trietel: An agreement giving rise to obligations which are enforced or recognized by law (but.. Which agreements?)
Pollack: “a promise or set of promises which the law will enforce’
Restatement: “...for the breach of which the law gives a remedy or the performance of which ... Recognizes a duty’
Coote on Contract  Theories
Purpose of contract theories: 
To justify recognition and  enforcement
To explain the role of contracts in  society 
To provide a basis for predicting  whether a contract will arise or what  the legal response would be (useful  for?)
Will theory
(385) contracts as the expressions  of human will
 notions of contract as agreement,  consensus ad idem, offer and  acceptance, privity, construction  and interpretation by reference to  ‘intention of the parties’.
Consent as ‘full, free and true’;  given by autonomous individuals,  freedom of contract
Quote: Jessel MR ‘be held sacred’
Weakness of will theory
Examples where intention or will  doesn’t explain (posting rules)
How can you determine ‘the will’ –  go to objective tests but that take  you away from individual will 
Standard form contracts (like  Tilden) not consistent with will  theory
Bargain Theory
(386) contract as agreement –  reciprocal conventional  inducement (Holmes)
Offer, acceptance and  ‘consideration’ – value given for  value received (but, the law  doesn’t require any equivalence..  A peppercorn, a dollar)
Promise Theory
(386) contracts are promises and  promises should be kept...  Therefore appropriate for law to  enforce
Natural law, moral code as a basis:  intutition of what is fair and right;  a socially useful practice
But... Not every contract is  enforced; not clear what is a  ‘promise’; what if promise with no  intention to be bound?
Reasonable Expectations  Theory
(387) Adam Smith – ‘reasonable  expectations induced by a promise  and the disappointment of those  expectations occasioned by a  breach’
But, raising expectations alone  isn’t necessary or sufficient for the  existence of a promise or contract;  life is full of disappointments....
Reliance
(388): a contract arises when a promisee has relied upon a promise such that it would cause detriment if it were not kept... 
But, damages aren’t assessed by ‘loss’ or detriment suffered but on ‘terms would have been in had the contract been performed’ (the expectation measure); and a contract is binding even before it has been relied upon (executory contracts); based on reaction of the other party not on what the promisor said or did’...
Coote’s Definition/theory
Pt II of his article at 195 after finding all of these theories deficient in some way.... 
“in essence a contract is a promise or undertaking in respect of which legal contractual obligation has been assumed by means which the law recognizes as effective for that purpose
Could be any number of reasons to recognize or enforce
Because not a ‘pure theory’ can ‘fill in the gaps’ as needed
Intention is indeed central to formation
 Classical Contract Law: A Walk Through
Mulchahy, p 5 “in a society in which the exchange of goods and services is central to its economic order.... A means of supporting this process needs to be found.
In this context, the foundations of modern contract law were established: contract became “the juristic mechanism for the distribution and utilization of goods and services.
Sketched in C19 ... Period of rapid industrialization (cp. Corporation and commerce)
Quote: judge made, ‘classical’ period; prevailing economic theories...
Classical Contract Law:
Dawson, 1988: 
Definitions 47-49
seek to link contract law to the facilitation of beneficial economic activity; 
implement norms (MacNeil)
Participation in exchange, promote reciprocity, reinforce role patterns, provide limited freedom of choice, effectuate planning, harmonize internal and external impacts.
Determine which promises should be enforced
Reflect a vision of ‘market order’
Components of Classical  Theory
Mulchahy at 29, box 3.1
Formation: 
Specific offer, exact acceptance  [congruent will]; objective tests  for a ‘universal set of rules’.
Consideration, ‘prices of promises’
Formalities.... 
Decontexualization of  contracting... 
But, what about ‘the real world of  contracting’? [54]... The model  expands? [55-56]
Construction of Contracts
[58] “discover the meaning’ and  intention... An objective process  “plain, ordinary meaning’
Parol evidence rule
No evidence from subsequent  conduct
But, but, but... Judiciary and  legislatures... Individual autonomy  and collective standards of  conduct.... Ambiguities and  exceptions
Certainty, planning, flexibility –  which reigns?
Termination and  Remedies
[65] ... ‘Presentiation’ v. evolving  relationships... 
The ‘expectation interest’... v  reliance (if lesser)
An Evolving System
[Dawson 68] “the classical  paradigm is being asked to solve  problems for which it was not  designed.”
Rise and Fall of Freedom of Contract
Mulchahy, ch 3: can’t understand the law of contract without reference to the history of ideas which underpin it – changing area – ‘can’t understand without appreciating the wider political context which make transformation acceptable to important stakeholders” (note UK context, but not all that different)
“sketches out some key ideas which have influenced the way we look at contracts”
Some themes: role of the modern  state; growth of the welfare state  (and retrenchment); growth of the  regulatory state; debate over  appropriate boundaries between  public and private; between  individual autonomy and central  regulation.... 
C16: law concerned with crime  and land; claims based on  agreements were recognized  where there was reliance, faulty  performance on undertaking, loss  and compensation could be paid in  damages. Came to require  ‘exchange’ or had a sense of there  being ‘a deal’.
C19: p 26 – contract the subject of economic and philosophical debates; came to be seen as key to wealth (and happiness) in the emerging market society; freedom of contract as a prime ethical, political, economic and legal goal. [quote]
Rooted in Adam Smith’s economic theories (cp. Coote). .. The invisible hand of the market – advocated minimal regulation of the economy (and contracts) by the state (and legal principles)
Smith –creation of expectations, a  network of commercial relations  which rely on each other (eg.  building contracts with suppliers); 
Cp HLA Hart – minimum form of  confidence in the future behaviour  of others.
Henry Maine (again): status to  contract.... Individuals in the  industrialized society
Weber: purposive market  exchange contracts – legal  enforcability replaced need for  trust
Changing Nature of  contract
Classical theory premised on the ‘free market’ but what about concentration of power among some economic actors?
Weber (29): power relations in society determined the operation of markets; contractual freedom, the opportunity to use property ownership... To achieve power over others (eg. employees, consumers; take it or leave it approach – software companies today?)
Durkheim  (30)... Need for organic  solidarity and to see contracting as  linked to society not just the  individual.... Thus required law to  control contract power “society  and the law must no longer  passively uphold unjust contracts  which are anti-social as the  agreement of the parties cannot  render just a clause which is in  itself unjust.”
Three Key Changes
1. Concentration of power in the  market place
Mass production, standard contracts  (take it or leave it); multi-national  corporations
Need to regulate when a business  can dictate contract terms... 
Globalization (NAFTA)
2. Dramatic increase in the states/government’s involvement in contract as a party (PWC); state provides services (in furtherance of social and economic policy)and needs goods and services to do so
Procurement rules, RFP
Standing offers
Limits on contractual negotiation
Fair and reasonable prices, regional support or ‘drive the best bargain’ – latter rules now
3. The regulatory state.... P 32

Economic Regulatory Bodies: 
UK Examples – what are equivalent  Canadian examples?)
Goods and services regulation 
(non-discrimination)
Consumer protection; Lemon laws; 
Sale of goods legislation
Changes in Judicial  Approaches
(33) changes in appropriate role of judiciary
Shift from ‘strict rules’ to less certain notions of fairness, reasonableness and ‘judicial discretion’
Competing judicial philosophies: formalism v. results (principles-pragmatism); ground rules v. consumer welfarism; handsp-off or hands-on?
Recreation of a ‘status contract’? 
Unsettled...
Hunter v Synacrude SCC,  1989
A useful example  both of the ‘old language’ and the new language of contracts and obligations
Like Tilden involves an ‘exemption clause’ (on warranty and time period); unlike Tilden a ‘negotiated contract’ between major commercial parties
Was a very serious failure in the product supplied – who should pay? Was the contract so ‘fundamentally breached’ that the exclusion clause was wiped away?
Facts overview
Note: interlocking contracts
The debate: 
fundamental breach doctrine (as a  rule of law or rule of construction) v.  unconscionability;
Commercial parties and bargaining  power
Risk allocation
Themes, Tensions,  Theories
Make a list of some of the  recurring ideas raised in today’s  class – what is contract law about?  What are debates in contract law  about?
Case Study 1: Macaulay “Non-contractual relations in business
*txt. 397
*interviewed 68 businessmen and lawyers in 43 companines and 6 law firms; focus on manufacturers in some sectors
*The RQ: what good is contrct law? Who uses it and how? Functions and dysfunctions of using contrct law to resolve exchange problems; the inffluence of occupational roles
Creation of exchange relationship*may plan to a greater ir lesser degree; generally...
*important and major transaction associated with explicit, detailed and careful planning
*p.60
Why are non-contractual practices so common?
*contract (law) is not needed: no need for its complexities
-little room for misunderstanding; customs can fill the gaps in contract
-can use “risk avoidance” or “risk spreading” to mitigate losses rather than rely on contract damages; will gravitate to business with firms with better reputations
-Norms (dont welsh, provide a good product)
regulate behaviour along with “conflict avoidance” preference; personal relationships intermeshing
-want to continue successfully in business and get repeat orders; good seller ratings, reputation; avoid “blacklisting/gossip”
*Contract (law) may have undesirable consequences
-expensive
-tarnish business relationships (litigation disputes)
-
Why use contract (law) at all?
*clarifies specifications; manages internal dynamics; anticipates and controls against “indeterminate liability”
*when the relationship is over anyway..
*depends on who is in charge (sales or finance or legal)
*relative skill or bargaining power of business units
Given what we know from Gilbert Steel—classical contract law approach 
-Gilbert Steel and Williams v. Roffey Brothers
-original price was too low
-not reasonable contract to begin with
-no consideration (had an agreement, no renogotiations, 
On appeal?
Consideration? A demonstration of value
Contracts 3
Recap -- Contracts 1
Scope: exchange behaviour; risk  allocation; beneficial economic  activity
Models: 
the ‘classical model’ and concepts of  contract law (offer, acceptance,  consideration, certainty of terms;  expectation interest);  
neo-classical ‘exceptions’ and  nuances; 
another way of looking – relational  contract
Perspective on that model: ‘reflected economic context of emerging industrial market in C19th)’ (Mulchahy and Atiyah)
Significant shifts in contracting -- eg. 
concentration of power; 
regulated market, 
government engagement in the market; 
consumer protection/control of contract power; 
shifts in judicial approaches but ongoing tensions between formalism (classical) and contextual (relational focus)
Cases (looking at exclusion clauses  and breach)
Tilden revisiting L’Estrange
Hunter v. Syncrude: objectives  sought to be achieved in contracting,  relative contracting power, risk  allocation and price
Recap: Contracts 2
Contract law and the value  systems (and commercial realities)  of ‘the modern world’; how  contract operates in everyday life
A gap between contract law and  contracting practices: planning  and formation; terms and  adjustments (Macaulay) – essence  of the bargain, commercial norms;  ongoing relationships
A gap between contract law (need a new contract and new consideration) and contracting practices with respect to adjustments (mutual benefit, balance of power)
Old language (Gilbert) and new language (Roffey):  would be ‘unconscionable’; “policy of the law in its search to do justice between the parties has developed considerably since the C19th”
A gap between contract law (certainty, intention to be bound; agreement to essential terms) and contractual practices with respect to formation
Old language formalism (no contract on ‘traditional terms) v new language contextualism (what the parties sought to achieve; give effect to the reasonable expectations of commercial men and women): ECNZ majority and minority 
Contracts 3
Preoccupation with contract law and the family context;
Tensions between ‘you sign, you’re bound’ (formalism) and use of contract power, reality of ‘voluntary agreement’ (contextual approaches); 
Exploring applicability of ‘commercial or market norms’ to situations involving ‘vulnerablity’
Relational, family norms and exigencies
Lloyds Bank v Bundy, 1974
Facts
...Old Herbert Bundy
His ne’r do well son, Michael: MJB  Plant Hire Ltd
The local solicitor: Mr. Trethowan
The trusted branch manager: Mr  Bennett
The new assistant branch manager  at Lloyds: Mr Head and “the  events of December 1969”
Facing eviction.... Bundy fights to  stay
Issues
 Bank guarantee; he signed the  papers; is he bound? Was the sale  valid?
 “Now let me say at once that in  the vast majority of cases a  customer who signs a bank  guarantee cannot get out of it. No  bargain will be upset that is the  result of the ordinary interplay of  forces” (Denning MR)
.... But there are exceptions....
One way to look at it
Nothing to do with contract  really.... 
Sachs LJ: a relationship of  ‘fiduciary care’ involving  ‘confidentiality’; question is ‘was  the line between ‘ordinary  transaction’ with the bank crossed  in the ‘unusual circumstances’; if  so, no benefit could be retained by  the bank from the transaction  unless ‘the duty of fiduciary care’  entirely fulfilled.
About ‘undue influence’ and relief  in equity
Herbert Bundy in a ‘long-standing  relationship with the local bank  branch; placed confidential trust  based on status, goodwill and  knowledge’
Situation facing him in that living  room (see p. 770) was ‘one that  cried aloud [his need] for careful  independent advice’
Breach of the duty to take  fiduciary care was manifest.... Set  aside the guarantee
Another way to look at it
Denning LJ: all about scope of binding contractual obligation: where there is ‘inequality of bargaining power’ will be sufficient reason to set aside a contract’
“English law gives relief to one who, without independent advice, enters into a contract of terms which are very unfair or transfers property for a consideration which is grossly inadequate, when his bargaining power is grievously impaired by reason of his own needs or desires, or  by his own ignorance or infirmity coupled with undue influences or pressures brought to bear on him by or for the benefit of another...”
“one who is in extreme need, may knowingly consent to a most improvident bargain, solely to relieve the straits in which he finds himself.”
Lord Denning’s Journey
“There are cases on our books where the courts will set aside a contract when the parties have not met on equal terms... Law seems to have five categories of ‘exceptions’ to the ‘general rule....
Categories: 1) duress of goods (needs the item); 2) unconscionable transaction (a person is in need of special care and protection but his weakenss is exploited by another); 3) undue influence (exploiting a relationship of confidence); 4) undue pressure (where no option but to submit); and 5) salvage agreements (vessel in distress).
The time has come to seek to find a principle to unite them.”
Harry v Kreutziger, 1978  (BC)
Facts: First Nations man “hearing impaired, a mild, inarticulate, retiring person”
Asset: a beaten up fishing boat with a salmon fishing license attached to it. The license worth about $16,000
Enter the bad guy: “I’ll give you $2,000 for the boat (later upped to $4500) and don’t worry, you’ll be able to get a new licence”
Issue: was the contract of sale ultimately agreed binding? 
McIntrye JA (as he then was): “rule  is this: where a claim is made that  a bargain is unconscionable, it  must b shown that there was  inequality [of bargaining power]  due to the ignorance, need or  distress of the weaker... Coupled  with substantial unfairness in the  bargain... The stronger must then  show that the bargain was ‘fair  and reasonable’
-argued that the contract itself was unconchanable and unfair 
Lambert JA: “Lord Denning’s synthesis wasn’t a touchstone but rather a demonstration that the grounds [for setting aside a contract] are inter-related and rest on a common foundation... Aspects of a single question: “whether the transaction seen as a whole, is sufficiently divergent from community standards of commercial morality that it should be [set aside]”; look to Canadian standards.... (note: subjective assessment?)
-lord dennings synthesis was not really a rule 
-whether the contract/transaction as a whole was sufficiently divergent of commercial morality that it should be set aside
-the notion of good faith and giving value was part of the standards of commercial morality
-looking at the canadian standards within this
-essentially ripping off an aboriginal man 
Note: views in Boyle at 758 – diverges from ‘traditional approach’...
Lord Denning Meets the Disapproval of his seniors....
Nat West v Morgan, 1985 Lord Scarman
-went out of his way to tell lord denning off
“his reasoning was not the ground of the court’s decision”
-not necessary to go as far as lord denning did
“undue influence” will do nicely without a ‘general unifying principle’ which messes with ‘normal rules of contract law’; [*A]
“I question whether there is any need in the modern law to erect a general principle of relief against inequality of bargaining power... Parliament has undertaken the task of enacting such restrictions on freedom of contract’.  (or,  leave our principles alone and let parliament pass laws for consumers!)
Contract ‘words’ in play?
Which way does the wind blow in Canada?
Case 1: Lord Denning  Lives! 
Easy Financial v. Fathom Billard, 2010
Context: payday loans; consolidation loans; “a cycle of debt’ (quote: para 1)
Ms Billard borrowed, couldn’t keep up, still owed $1300 and needed more; took out a consolidation loan for $2,000; interest rate 59.9%; included a LPP (loan protection program); total bi-weekly payments of $95.44
Had to change her work; couldn’t continue payments; LPP ‘didn’t cover’
-vulnerabilities in this case (has kids to raise and support as a single mother)
-has fragile work (no full time job)
-is living in poverty
-and the fact that she's a woman can be a vulnerability
“[19] so Ms Billard was abandoned  to the invisible hand of Adam  Smith, through no fault of her  own, and in spite of her best  efforts to support her children by  good, honest work”
Richardson QC in Small Claims Court:
Despite the small points, can’t call the premium ‘voluntary’; no way to opt-out; refused to elevate ‘form over substance’ [27]
Total debt load was $3,722: cost of borrowing not $811 as stated but $1722 on the loan of $2,000
Nailed Easy Financial ‘on the terms of the Act’... [25] and on the failures of its pleadings...
Canada -- Case 2: Rick v Brandesma, 2009 SCC
A signed separation agreement; sharply diverging “judicial approaches’ at trial and CA.
An opening framing in SCC (Abella J): [1] “Negotiations following disintegration of a spousal relationship take place in a uniquely difficult context... a singularly emotional negotiating environment.... [requires] special care to ensure... distribution of assets through ‘negotiations that are free from informational or psychological exploitation”
Facts in Rick case: 
29 year marriage; 5 children; “a long and difficult marriage”.
Assets included a dairy farm (equal shareholders), RSPs  etc
Stated shared intention in negotiations: “to divide their assets equally” (also the legal standard in BC Family Relations Act)
Signed separation agreement in Dec 2001 after two rounds of negotiation. She kept house purchased after separation ($188,000) and was to receive lump sum of $750,000;
The wife: suffered from sever  ‘mental instability’ [23-24];  affecting her perception of reality;  a deeply troubled person[31]
The husband: an astute and  experienced business person
The lawyers: mediation without  lawyers but each had independent  legal advice on separation  agreement itself
So, what was the  problem?
Husband ‘transferred’ out about  $230,000 from joint account (hid  it) a week before wife moved out  of the matrimonial home
-
Husband undervalued the farm  significantly (claiming in part that  he was allowing for a contingent  tax liability if it was later sold)
Result: she received about  $650,000 less than she was  entitled to under legislation  providing for equal asset division.
At issue
Was the separation agreement  (contract) valid or should it be set  aside (and if so, on what grounds?
What was the appropriate  remedy? Could damages be  awarded or just ‘recission’ (ie. no  contract)?
BC Court of Appeal: Yes!....
Wife’s mental instability did not  impede her ability to understand  the negotiating process; it was  clear she knew what she was  doing
Any vulnerability of the wife was  adequately addressed and  compensated by the availability  of professional (legal) assistance
Just because she didn’t make  effective use of legal advice  didn’t put an obligation on him to  refrain from accepting a proposal  that was in his best interests
4. 
 The extent to which there was a  power imbalance was questionable  [32]
Suspected she was pursuing a  strategy of levelling false charges  to reopen the agreement as part  of a ‘two part negotiating  strategy’ (needs then ‘justice’). 

Husband also asserted that her  negotiating tactics were deliberate  and manipulative [23]
Views? Any other way to  see it?
SCC: No!
Reviewed findings of the trial  judge:
Husband knowingly presented  misleading financial information;  values not based on independent  valuations
Husband knowingly took advantage  of wife’s vulnerabilities by accepting  an agreement that he alone knew to  be based on erroneous financial  information
Agreement was ‘unconscionable’
Abella J reasoning [40 ff]
Separation agreements are  negotiateed on the fault line of  one of the most emotionally  charged junctures of their  relationship; same rules as  commercial contracts don’t apply  [quote’
Recognised that the ‘complex  marital relationship is full of  potential power imbalances’  (citing Wilson J in Leopold)
[42] Miglin case: judicial intervention justified when agreements flawed – where one party was vulnerable and the other party took advantage of that vulnerability
[43] contracting relationship between spouses may differ though than that between consumer and large financial institution 
[45] still got to respect ‘contractual autonomy of the parties’ [quote] but [46] that hinges on the integrity of the bargaining process and informatinal (a)symmetry
[47] spouses must therefore make  full and honest disclosure of all  relevant financial information; [48]  anchors the ability of separating  spouses to “genuinely decide for  themselves what constitutes an  acceptable bargain”... A ‘true’  bargain...
[49] a factor to assess this will also  be the relevant legislative default  (here equal division); objectives
[60-61] legal advice may compensate for vulnerabilities.... But the mere presence of legal advice doesn’t automatically neutralize vulnerabilities; must ‘effectively compensate’ for the vulnerability
[62] trial judge had held she was ‘unable to make use of the legal assistance because of her vulnerabilities (mental and emotional condition)
[63] ... So unconscionable; set aside the contract
[66] remedy – damages of amount in issue as ‘equitable compensation]
Contract words in play?
Theories in play?
Case Study: Theory in Contract Law
Devlin et al
“All law professors either implicitly or explicitly premise their teaching on some conception/vision of the nature and purposes of law”; views on the premises of a contracts regime... 
Theory enhances students’ substantive competence, inculcates skills of critical thinking and engenders self-reflexivity.
Legal analysis requires the capacity to ask the simple question: what is the underlying rationale or purpose of a particular legal rule; 
legal theory provides insights into the goals that the law might seek to pursue; helps us to identify, critically interrogate and defend or challenge the values that underpin the law.
The Legal Ice-berg
Spousal Guarantees
Explain the guarantee contract
O’Brien and Etridge: in both cases,  a wife guaranteed a ‘bank  guarantee’ for a loan supporting  the husband’s business; the  guarantee was secured against her  property interest in the  matrimonial home which was  either in both their names  (O’Brien) or in hers alone (Etridge)
O’Brien
P2: bank didn’t explain the documents to Mrs O’Brien but she signed a side letter that suggested they had (quote)
No-one suggested she take legal advice. She didn’t read the documents or the side letter. Wasn’t given a copy of the guarantee; suggestion that Mr O’Brien had misrepresented to her what he (they) were borrowing. 
His company went broke and the bank went after the house. 
Questions: Was the ‘guarantee contract’ legally binding? Was consent given? Was their actual or presumed undue influence? What steps should the bank have taken?
Judge refers to policy issues: home a valuable asset; now tends to be in both names; principle that now equality rather than subservience; practice seems to be that wives defer to husbands in financial management (and respose trust and confidence in them)
Law may have treated wives ‘more tenderly’ than others (p.4): sexual and emotional ties a ready weapon for undue influence; wives want to sustain wider relationship with husbands; sign
Clear that she has a claim against him if he has exerted undue influence (but its the bank which has the superior claim to the house)
Bank put on ‘notice’ that a risk of undue influence.; duty “to make enquiries” or take steps to ensure she wasn’t unduly influenced and/or understood the effect of the transaction (can’t just set it aside because she didn’t fully understand) especially where the transaction not to her financial advantage.
She won. No advice. No warnings.
Etridge
Mrs Etridge was represented by a firm of solicitors. Signed something similar to Mrs O’Brien but hadn’t read it and hadn’t received advice; not aware of the details of the loans/risks.
Judges at pains (para 159) to dispel the notion that husbands are taking advantage of wives; husbands not to be presumed wrongdoers; but does acknowledge that there are ‘risks’ of abuse of wife’s trust and confidence in him (para 160).
Here however, bank knew solicitors acting; discharged their duty/notice. She lost.
Summation of ‘Rules’
Devlin 9-10
On your own:
What do you think is ‘the rule’ that  comes out of these cases?
-
Do you agree or disagree with this  rule?
For what reasons?
Arguing the Points
Critical Legal Studies
Elements of CLS? 10-11
-Legal realist
-legal rules are not absolute
-rules are the product of political choices
The argument... 12
-preference for formalist and ideological disposition
Law and Economics
Elements of this theory 19
Application 19
Feminist Legal Theory
Elements: 26
Application: 28
Revisiting Your Views
Which ‘position’ do you ‘prefer’  (as making the most sense, getting  to an appropriate outcome)?
Do the various theoretical  positions presented, reinforce  your initial assessments of the  cases or challenge your initial  assessments?
If so, why?
The Legal Ice-berg
So, what do you think are the  various rules, principles, policies  and politics which are at stake in  these cases?
Do you think this applies to other  cases you have studied?
Unjust Enrichment 1
Introduction
Last time we branched out of ‘contract’ into the realm of ‘reliance’ when there was no effective contract (or tortious wrongdoing).
We looked at the effect of ‘reliance’ (and detrimental reliance in particular); change of position and course of conduct); assumptions, assurances (or promises) as to rights.  We found that the courts can impose obligations and remedies in these situations.
We’ll begin by comparing a couple of cases to see if they ‘look the same’ in substance to you or if there are differences.... 
A Case Comparison
Gillet v Holt 
Recall from last time
Basis of obligation: a proprietary estoppel – has the situation become such that it would be dishonest or unconscionable for the person having ‘the strict legal right’ to continue to seek to enforce it’; sufficient reliance and detriment; a mutual understanding; compel the person to adhere to the assumption under which the other acteda claim on conscience creating a right against assets involved.
Antrobus v Antrobus, 2009  BC
Facts: Linda, the elder daughter in a poorer family given responsibility for an onerous amount of chores; worked in the shop on Saturdays; not paid; after she left home, she continued to contribute to parents; cared for grandmother
Alleged agreement that in return she would be left the entire estate with only token amounts to her three siblings [72]
The falling out: 1999 a major argument [76]
Thereafter wills and conveyancers to ‘protect against Linda’
So, how to approach the  case?
What could be the basis of the  claim?
Antrobus Reasons
Legal Ground: Unjust enrichment  and constructive trust; Three  elements:
An enrichment of the defendant
A corresponding deprivation of the  plaintiff
No juristic reason for the  enrichment (for the benefit to be  retained by the defendant)
Was there a legal right to keep it or
Reasonable expectations and policy  reason.
Result
Recognized helping out at home was part of family life [185]
But held that Linda Atrobus’s contributions were much more than the usual exchange of family life and that she’d done it because of the agreement
Set aside the conveyances to other family members
Awarded damages (not a constructive trust) of ¼ of value of assets. [224-228]
From First Semester: The Constructive Trust
Ziff: 200: “imposed by equity  irrespective of an intention to  create a trust”; to prevent ‘wrong  doing’ and ‘where equity wishes to  respond to unconscionable  conduct’ (201)
“good conscience”
“remedial constructive trust has  developed as a highly effective  means to respond to ‘unjust  enrichment” (Ziff, 202)
Rathwell v Rathwell: 
455: “for the principle to succeed,  the facts must display an  enrichment, a corresponding  deprivation, and the absence of  any juristic reason—such as a  contract or disposition of law—for  the enrichment.”
Pettkus v Becker
Echoed and applied to common  law couples
So, clearly more than one way to approach these kinds of cases
Atiyah (who we’ve met before)  fought a rear-guard action on this  (see McCamus at 136) arguing that  this too is part of the decline of  classical contract law and a  ‘resurgence of benefit-based and  reliance-based obligations.”
We won’t try to resolve that  today!
Hopkins
Probes whether estoppel(s) and  constructive trust are on a ‘merger  track’; address a similar issue – is it  unconscionable for a legal owner  to assert her or her rights and  renege on an agreement or  assurance relating to the  complainant; can affect property  rights; hinge on detrimental  reliance
However in estoppel the claim is assessed by reference to the over-riding question of whether it is unconscionable for the legal owner to renege on an assurance: an active role
In constructive trust cases, unconscionability is treated as the consequence of the existence of the common (inferred) intention and detrimental reliance rather than as a specific requirement of the claim: a passive role
Hopkins concludes that they are separate legal doctrines.
Current thinking is that constructive trust is a component of “unjust enrichment’ as a distinct head of private law obligation (esp. In Canada)
Taxonomy... again
 McCamus: ‘unjust enrichment’ pulls together and restates scattered instances of a similar principle: animated by a general disposition to reverse unjust enrichment
In his view (echoing Samek) it reflects a ‘legal conceptual scheme’ which has a systematizing, developing and social function; providing coherence; simplication; reordering of remedies
Canada an ‘early adopter’ of the tripartite taxonomy
Scenarios - Reactions? 
You shine someone’s shoes (or windscreen) and they put them on
You help your grandmother with chores and repairs and she promises to leave you the property in her will
Next time at the ATM, your eyes bug out when you see the balance is $50,000!  (variation...)
You agree to work on a manuscript to go into a series of children’s books published by X Ltd. They cancel the series before you are finished.
Hydro Ottawa dings you for a late fee on the electricity bill
OJ Simpson writes “if I did it”
Any threads or preoccupations in your responses? In these situations?
Preoccupations/Threads
Windfall benefits
Unintended transfers
Shouldn’t benefit from wrongful  conduct
Ineffective transaction
Risk not allocated by contract or  agreement
Reasonable expectations
Policy considerations
Justice and fairness;  unconscionability
Unjust Enrichment
Well, the thread is an area of law called ‘unjust enrichment’ as a third main head of obligation in private law.
Remedies include Remedies include ‘constructive trust’ (a proprietary remedy against property) or appropriate damages to ‘provide restitution’ of the benefit transferred to ‘restore equilibrium
Scope of the Topic
We’ll examine the leading cases in  Canada to sketch in the principles.
We’ll look at when this area of law  applies
And, we’ll play around a bit with  ‘taxonomies’ and linkages esp.  with contract law.
Stating the Problem to Which Unjust Enrichment Responds and Some Principle(s)
The Problem... Gap... Goal
McInnes, 27: restitution has  typically been triggered by a  defective intention: the claimant’s  (person who wants their money  back or payment for goods or  services) intention in effecting the  ‘impugned’ or ineffective  transaction was impaired by error,  qualified by some subsequently  disappointing condition; it allows a  person to resile from a transaction  that was not the product of  informed choice. 
McInnes: 29:  Many, perhaps most  transfers of wealth occur under  contract. The mechanism may fail  for a number of reasons: an  anticipated agreement may not  materialize, an apparent  agreement may be nullified by lack  of an essential element, an  improperly induced agreement  may be avoided.... 
in such circumstances, the ‘wealth  transfer’ can’t be addressed on a  contractual basis
McInnes, 29: Unless a legal system  is to adopt the simple, though  unattractive solution of merely  allowing the gains and losses to lie  where they fall, it must find an  alternative means of governing  such transactions.”
Moses v MacFerlan
Case arose out of an interaction in 1757. Moses held four cheques signed by Jacob (promissory notes-payable on demand). Signed over to MacPherson who made an express agreement to indemnify him from any claims;  only Jacob would have to pay on the notes. Later MacPherson sued Moses for payment. Had to pay at law’: a debt. In equity?
Court said not okay, “A man is obliged to refund whatever money he has unlawfully received.”
-did not pay the money in good faith
US Restatement 1937
“A person who has been unjustly  enriched at the expense of  another is required to make  restitution to the other”.
Fibrosa Spolka (1943)
Lord Wright, “any civilised system of law is found to provide remedies for unjust enrichment, that is to prevent a man from retaining the money of or some benefit derived from another which it is against conscience that he should keep. Such remedies are generically different from remedies in contract and tort and are now recognized to fall within a third category of the common law.
... The law does not imply a promise but rather, a debt or obligation.... A creation of the law.”
-the law that creates the obligation and in turn the debt
Delgman v Guaranty Trust
Facts
What was the ‘legal  defect’?
-died without a will
She died intestate
-
An “oral contract”?
-referred to land
Statute of Frauds
-cannot have an oral contract with respect to land
Scope and application of ‘doctrine  of part performance’
Actions not ‘unequivocally’ tied to  the ‘contract’ to transfer the land
So, was he out of luck?
-no
Allowed to recover for the value of services provided as if had been on ‘purely business basis;
Right not based on an obligation of contract but an obligation imposed by law (p7)
The deceased having received the benefits of the full performance of the ‘contract’ by the respondent, the law imposed on her or her estate, the obligation to pay the fair value of the services rendered to her. (p8)
Peel Regional Municipality  v. Ontario
Facts
Family law judges ordering young  offenders into group homes under  s20 of JDA between 1974-1982
Challenge to practice of CAS
Someone had to pay the cost;  municipality paid ($2 million +/-)
What was the ‘problem’ or  legal defect?
-No legal authority to commit someone to a group home under s.20
Section 20 (see p 23)
Legal actions by municipality 
1) held that the judges didn’t have  authority to order young offenders  into group homes under that  legislation
2) s20 later struck down as ultra  vires insofar as it purported to  authorize imposition of financial  cost on a muncipality.
Claim by Municipality
We want our money back!
-money was gained unlawfully 
-who got a benefit?
You had no authority to make us  pay it!
Tension 1: Categories or  Principles
McLachlin at 29: established  categories or the Pettkus criteria  (benefit, deprivation, absence of  juridical reason to retain the  benefit).
Muncipality says: go with  principle!
Government says: go with  categories!
Tension 2: Certainty or  Justice?
McLachlin at 30: the need for  certainty v the need to do justice  in the individual case.... (full  quote)
Municipality: look how unjust if  we can’t get the money back!
Government: no legal precedent  to reimburse on ultra vires  legislation
Tension 3: Philosophy v.  Policy
McLachlin p31: robust  individualism, look out for your  own interests, choose how you  spend your own money v. Effect  justice where fairness requires  restoration of the benefit  conferred
Muncipality: its so unjust!
Government: not something we  ever promised to pay for
What choices might you  make?
SCC: “A Middle Path”
McLachlin p 31 (full quote)
Development of law of  unjust enrichment
Roots in writ of assumpsit (eg. Moses) actions for 

 (i) money had and received to the plaintiff's use, where money is paid directly to the defendant; (ii) money paid to the defendant's use, where money is paid, not to the defendant but to a third party for the defendant's benefit; (iii) quantum meruit; and (iv) quantum valebat, where services or goods, respectively, are bestowed by the plaintiff upon the defendant .
Unifying Principle?
Goff and Jones (see p33)
Pettkus v Becker
McLachlin p 33 “at the heart ....  Notion of restoration of a benefit  which justice does not permit one  to retain... Full quote continued.
Law can develop in a flexible way  as required to meet changing  perceptions of justice
Application...
Did the municipality confer a ‘benefit’?
Is it unjust for the government to ‘retain’ (not reimburse?)
What kinds of benefit: positive (money) or negative (sparing expense) see p 36
Was the goverment ‘otherwise obligated to pay’ or under a liability? See p 37.... 
Was there an introvertable benefit anyway? 38; 40; 42
Conclusion
Quote at 43... Not shown
Muncipality loses....
Law of unjust enrichment can’t go  that far... P 44
Can’t award on injustice alone.... P  48-49
All about restoring equilibrium.... P  50
Garland v Consumers Gas
Facts?
The pricing scheme
Late payment penalty [5]
 Role of the OEB in setting prices
Effective interest rate: if less than 38 days could be as high as 5.5 billion percent (5,400,000,000%)
A class action; Garland nominal plaintiff for 500,00 others
Total money: $150 million (see McInnes at p37)
The “Defect”
What do we know about  permitted interest rates in the  Criminal Code. Change made in  1981.
LPP then was illegal; a criminal  offence
But but but
But OEB approved it didn`t they?
But, part of an overall pricing  scheme and  in effect the  payments passed on to consumers  in lower rates?
Anyway, we don’t have the money  anymore
Key Issue: what is  ‘absence of a juristic  reason’?
Iacobucci at 40
Is it ‘absence of a legal basis to  keep the money’ or is it ‘presence  of an unjust factor’?
[42] a distinctly Canadian  approach 
[43] got to preserve flexibility
[44] need to reformulate a bit
McInnes: “the result was surprising, the court’s reasoning shocking”
The stages [44-46] or McInnes at  38
1. restitution an equitable remedy; involves discretion and questions of fairness
2. restitution if trqansfer occurred without juristic reason
-facts dont fall into an established legal reason for transfer (contract, donative intent, legislative obligation
-unless the defendent can establish that benefit was transferred consistent with 'reasonable expectations and retention is consistent with public policy.

Application
Because illegal, no disposition by  law.
However, what about ‘reasonable  expectations’... Wouldn’t you have  expected to pay a late fee? [54]
But would that allow a criminal to  keep the proceeds of crime? [57]
Ah, but Consumers did rely on the  OEB... [58] and so long as that was  reasonable.... 
Remedy
As of 1994 put on notice that  there was a defect.
Only have to refund after 1994  and only the amount in excess of  60% [59-60]
Got to put up with being regulated  [74]
Response
McInnes deeply critical of the  decision in the unjust enrichment  principles but also...
Thinks there were contractual  considerations (was a contract,  had agreed to the LPP, was a risk  allocation the contract and pricing  scheme); court in effect rewrote  that contract (40-41)
And also thinks that the contract  was tainted by illegality so should  have paid back more
Conclusions...
Fiduciary Relationships“We have to be able to rely on each other”
OK not OK?
Your sister knows you are a whiz at investing. She gives you some money to invest money on behalf of your wee nephew. You find an investment that does twice as well as the market index. You keep 50% of the profits made and go on holiday.
You tell your brother that you’ve heard about a great investment opportunity with Acme Ltd which about to launch a ‘revolutionary new product’. (You don’t mention that you are on the board of directors). On the strength of your advice he puts in money but the product fails regulatory approval and the company goes bankrupt.
OK not OK?
When you go to your doctor, what  do you expect?
When you see a priest or minister,  what do you expect?
When you send your children to  school, what do you expect?
Do you think ‘legal duties’ should  follow? What kinds of duties and  why?
-must have a genuine work attitude for your own best interests
“the fiduciary concept has been applied to a wider range of circumstances and in more unique ways in Canada than elsewhere....” Rotman‘the fiduciary concept must be used judiciously... The traditional beauty of a land flowing with milk and honey is marred by the realization that it would be very sticky. What of a land awash in fidiciary obligations?’Megarry, 
“there are few legal concepts more frequently invoked but less conceptually certain than that of fiduciary relationship”LaForest J
Legal Development Judicial Dialogues....
Frame v Smith
Parties were married in 1962 and separated in 1970; three children. Smith (wife) got custody in 1972 with ‘generous visiting privileges (access) to Frame (husband). 
Smith formed a new relationship in 1972; left town with the children; didn’t tell Frame; systematically thwarted his contact with the children such that he was ‘deprived of a normal parent-child relationship’ [596]
After the children were grown, he sued for $1.5m
Claims... And the issue
“Wrongful interference with a  legal right”
Was there a ‘tort’?
Were there other legal grounds  available to him?
LaForest J
Not a tort....
US Tort of “alienation of spousal affections” .... ‘fallen into disfavour’ ... Didn’t sit well in an age of ‘rapidly shifting husbands and wives and ever-increasing family catastrophes’; similarly extension to allow parents to sue for loss of affection of their children ‘received anything but universal approval’... Opening the gates to actions within the family circle not viewed as an ‘undiluted good’.
Rejected in Canada (and UK): “such domestic matters lie outside the realm of the law altogether”
-this was not approved of universally
-reason being that it would make way for all torts within families to break free
Create a new tort?
“one cannot help but feel  sympathy for the appellant and  others in like situations’ but...
Not desirable to provoke suits  within the family circle [9];  disruption to family and social  environment not in best interests  of the child(ren).
How would the tort be defined?  No clear boundaries ...
Legislation a complete  code...
Family law legislation “a  comprehensive scheme for dealing  with these issues” ; provides legal  options [11-12]
No legal right to bring a civil action  to enforce a statutory duty
Other ground: Fiduciary  duty?
Did the mother have ‘obligations’  arising out of the court order for  access?
LaForest J: “all the reasons for not  allowing a tort action apply  equally to an action for breach of  fiduciary duty”... Extremely ill  defined; precision impossible...  Would generate ‘pyrrhic, excessive  and needless litigation’ [18] not  clear it would be in the interests of  the child  [20]
-laforest against bc he was “jealous” and needed protect the power of tort law and equity
Wilson J
Her leanings...
The award of custody to one  parent and access to another is  premised on the existence of a  relationship between each parent  and their child
It cannot be in the best interests  of children to have custodial  parents defy with impunity court  orders designed to preserve their  relationship with the non- custodial parent. [34-35]
On tort: 
Regardless of theory of obligation  in tort... “it is not enough for the  appellant to simply invoke a  principle of freedom from harm...  Rather must show why ‘existing  principles of liability may properly  be extended” [32]
No tort of alienation of affections;  no application of tort of  conspiracy (itself clear and  anomalous ... Shouldn’t be  extended to the family context  [42]... Not in best interests of  children.
Other torts?
[48]: no generalized tort of  “wrongful interference with  another’s relationship”....
Torts of interference with  contractual relationship (Lumley v  Gye), intimidation (Rookes) and  injurious falsehood (Ratcliffe)... All  to do with interference with  economic relationships....  Shouldn’t extend to non-economic  (family) relationships...
 No rational boundaries if they did  [48]
-allow for spouses to use it as a tool against each other
-must have the childrens best interest at hand
A parental right?
No
Parental responsibilities yes, but  parental rights  has ‘fallen into  disfavour”
Parent’s rights in children ‘an  outmoded concept’ [51; 53]
Best interests of child is the  governing concern
Access is a child’s right not a  parent’s right
A fiduciary duty?
Previously approached on the  basis of ‘existing recognised  categories’ (see list para 57.p599]
Has been reluctance to affirm the  existence of and give content to a  general fiduciary principle “a  concept in search of a principle”  (Mason J) [58]
Seems to be a “collection of  unrelated rules”...
But, there are “common features”:
“it is the fact that power or discretion may be used to affect the beneficiary in a damaging way the makes imposition of fiduciary duty necessary”
Common Features –  Fiduciary 
1. Fiduciary has scope for the exercise of some discretion or power (smith being the focus has the power of discretion to do what she wanted; i.e. Custody parent has the ability given by the court to have unilateral discretion over the children)
2. Fiduciary can unilaterally exercise  that power or discretion so as to affect  the beneficiary’s legal or practical  interests (in a way that it could damage the other; assumption that keeping the children from their father is not in their best interest)
3. The beneficially is peculiarly vulnerable  to or at the mercy of  the fiduciary holding the  discretion or power (para 60,p  600); [63]
US Surgical: para 64
Situation is analogous to a trust
Rationale is special vulnerability to  abuse of power
Critical feature: the fiduciary  agrees to act for or on behalf or in  the interests of another person....
Application?
How does this case ‘fit’ the three  features?
Who is the alleged ‘fiduciary’?  Beneficiary?
What gives them ‘scope for  exercise of power’?
How are ‘legal or practical  interests’ potentially affected?
How is the beneficiary vulnerable?
Access parent has a “very  substantial interest in his or her  relationship with the child(ren)
Granting of access order is  evidence that the relationship is in  the best interests of the child
Custody and access order by  splitting access from custody gives  power to the custodial parent
Access parent and child  ‘completely vulnerable’
How far should it go?
Agrees that switching custody is an alternative but that may not always be in best interests of the child
See also current debates: http://www.thestar.com/article/610751 
Got to be careful it wouldn’t be used as a weapon by vindictive spouses
Would only apply where a custody/access split; would create an incentive to allow access [71]; would allow conduct of access parent to be considered [72]
Why do this?
Would only be used where  wouldn’t risk support of the  children or create a harmful  conflict of loyalties (ie. children  grown up); and only when there is  a ‘sustained course of conduct’
Para 77 (p602) “so no just cause  shall go without a remedy”
Fiduciary Obligations -- Principles and Functions
“The broad social and economic goals of fiduciary obligations are far more ambitious than those of contract or unjust enrichment; they are a tool which maintains the visibility of interdependent societies by preserving the integrity of important social and economic interactions of high trust and confidence.”Rotman, 2007
“The fiduciary concept is part of a pervasive policy of the law to protect the integrity of commercial organizations”Cardozo J
“The concept of fiduciary duty, though of pervasive and fundamental importance in [private law] has usually ... Been omitted from conceptual maps and diagrams. Fiduciary relationships cannot be allocated to the law of property to the exclusion of obligations, or vice versa; nor can they be subordinated to contracts, wrongdoing, or unjust enrichment; nor can they be visualized as parallel to but separate from these concepts for they have close affinities to all of them... As with other equitable concepts, the very function of fiduciary duties, has been in a sense to subvert the categories established by the common law...   Waddams, Ch 4.
Different Goals:
Common law – focus on individual rights and their enforcement
Equity: concerned with a standard of social conduct; operating on the conscience of the ‘wrongdoer’.
Equity/fiduciary: other regarding behaviour; looks beyond self-interest and allows individuals to trust that their interests will be cared for by others; spirit and intent of obligations...
The fiduciary concept is applied only where there are compelling policy reasons, rooted in Equity or statute, to preserve and enforce the integrity, vitality, and value of important social and economic relationships; 
A focus on the substance of the relationship, important social or economic character; and the high trust or confidence that exists within them.
Conspicuous by the power held by one over the interests of the other.; implicit depenendency and peculiar vulnerability. [92]
Strict Duties of a Fiduciary
Utmost good faith
Loyalty 
Full and complete disclosure
Avoidance of conflicts
Inability to profit personally
Eschew personal interests
Differs from Contract.....
Often arise in a ‘contract like’ setting ... May look like a ‘bargain’ or ‘retainer’... However:
 it is the relationship (and what happens) not the agreement which is of central importance
Core is other regarding conduct not self-interest; rather than reciprocal one way streets, fiduciary is a one way street – focus on the beneficiary.
Little or no room for ‘private ordering’
Little or no room for ‘commercial standards of reasonableness in determining acceptable conduct. (94-96)
“a trustee is held to something stricter than the morals of the marketplace. Not honesty alone but the punctilio of honour the most sensitive is the standard of behaviour.Cardozo J
Differs from Unjust  Enrichment...
Both are rooted in equity; both are ‘emerging’ principles; both aim to fill in ‘gaps’ in the common law (but note Waddams)
Focus of unjust enrichment is “one party ought not benefit at the expense of another where retaining such benefit is improper” (101) and thus fills a void/gap when contract or tort cannot respond
Unjust enrichment only reverses improper gains to facilitate individual justice. 
Focus of fiduciary obligation is  preserving the integrity of social  and economic interactions of high  trust and confidence and fill gap  left by common law focus on  individual justice.
Aim to protect the public at large  (105)
Of Taxonomies and  Trees...
Rotman 107: may be a taxonomic  nightmare... But ‘anybody reading  the cases soon gets a sense of  what is and what is not allowed”
Fiduciary concept is organic.... Like  the living tree analogy in Edwards  v. AG – capable of growth and  expansion within its natural limits
Along a broad spectrum of legal  obligations....
So let’s look at some more cases...
Recap: Frame v Smith
Sarra: Justice Wilson’s approach was novel in that it 
recognized that beyond historically defined categories of fiduciary relationships, other circumstances could give rise to fiduciary obligations... 
acknowledged the importance of drawing out broad principles in respect of power and vulnerability....
Preserved a role for equity in face of statute; esp to fill gaps (see p 61)
Cited in more than 400 cases since...
Norberg v Weinberg
Will look at this case in terms of  ‘what gap’ fiduciary obligation  ‘filled’ (if any)
And as an example of ‘a category  of relationship’ where there is  power-dependency-vulnerability  and a compelling social interest to  preserve the integrity of the ‘trust  and confidence’ arising from the  relationship.
P 581 of txt
Facts in Norberg
Norberg become addicted to painkillers (Fiorinal) and needed a steady supply
Went to see old Dr Wynrib  to get a prescription ‘for ankle pain’; he made her concede she was addicted and ‘offered’ a deal “if she was good to him, he’d be good to her” (sexual favours)
Went elsewhere than had to come back as no other supply option... And ‘sexual favours’ given in exchange for prescriptions’
She sued... 
What for?
Sexual assault/tort of battery
Negligence
Breach of contract
Breach of fiduciary duty
Relative equities?
LaForest J: 
The respondent argues that the appellant exploited the weakness and loneliness of an elderly man to obtain drugs.  
While Dr. Wynrib, no doubt, had vulnerabilities of his own, it seems to me that the determining factor in this case is that he instigated the relationship    it was he, not the appellant, who used his power and knowledge to initiate the arrangement and to exploit her vulnerability. 
-however was it consent/was she in a position to give legitimate consent?
The respondent's argument might be more persuasive if it had been the appellant who had suggested that she would exchange sex for drugs.  I am also not convinced by assertions that the respondent showed compassion and interest in the appellant's well-being.  This does not square with his flagrant disregard for her need for treatment.  If he were truly interested in her well-being, he would have helped her overcome her addiction.
Tort/‘battery’
Recall Malette v Shulman; Issue: was consent to touching given? 
Could she choose freely? Was her individual autonomy and free will overborne by an incapacity rooted in addiction?
Didn’t go to the doctor for treatment but for drugs ...
-a case more of a contract then treatment
-...treatment was sex?
Note: Bergen v Davis 2008
http://www.canada.com/saskatoonstarphoenix/story.html?id=ba3f60cb-f862-42e5-9ecb-f528dcd485ef&k=33106 
Sexual abuse is merely one particular way in which one person can assault another.  It demands careful examination of the relationship between the parties to appreciate whether both had capacity to consent, understanding the nature and consequences of the conduct, and also whether one of the parties had such a greater amount of power or control over the other as to be in a position to force compliance.  This is an examination to determine whether, in all the circumstances, force was applied by one person to another and whether any consent apparently given was genuine.  Lyth v Dagg
Would contract help?
‘Was a deal’; was  ‘consideration’.... 
Was inequality of bargaining  power; unconscionability...  Coercion
LaForest J refers to Lloyds Bank v  Bundy
And also ‘public policy’ – void;  negate the ‘effectiveness of  consent’
La Forest J
Finds liability in assault/battery.  Consent vitiated
Adds: “The Court of Appeal was unwilling to characterize the relationship between the appellant and the respondent as a fiduciary relationship.  Since I am dealing with the case on the basis of the assault claim, I need not consider this point.  A fiduciary or confidential relationship is not a necessary ingredient for a claim involving inequality of bargaining power, even though such a relationship may be present.”
McLachlin J ...
Txt: 585: Doctrines of contract and  tort don’t capture the essential  nature of the wrong done by Dr  Wynrib.... They catch aspects of  it... But distorts more than brings  into focus the central reason he  should be liable – breach of  fiduciary relationship
Doctor-patient relationship needs  to be free from abuse; patients  must be able to respose trust and  confidence... 
Quote: top p586 – trust, inferior power; responsibility of the more powerful to exercise that power only for the good of the beneficiary... 
Contract  and tort law are conceptually distinct.... About preserving ‘freedom’; fiduciary obligations are about ‘pledging to act in the best interests of another.... And has trust not self-interest at its core...balance favours the person who has been wronged.
Moreover a gap...
The law (p 587) has never  recognized consensual sexual  relations as giving rise to an  obligation in contract or tort ...  Even though LaForest ‘strains to  find to the contrary”
Application
Dr Wynrib in a position of power and  discretion
Could unilaterally exercise that power to affect Norberg’s interests
Her status as a patient rendered her vulnerable and ‘at his mercy’
He had pledged as a doctor to act in his patients’ best interests not his own; any conflict in interests to be resolved in favour of patient.
Is a social imperative to protect that relationship (see Task Force Report, comment p 588).
What about in commercial contexts?
Wilson J in Frame v Smith (para  63) ‘because of the requirement of  vulnerability..... Fiduciary  obligations are seldom present in  the dealings of experienced  businessmen and women of  similar bargaining strength acting  at arm’s length”
Yet... (Sarra, 61): courts frequently  struggle to find the appropriate  remedy that makes commercial  sense and is fair and predictable...
Lac Minerals v Corona  (609)
Affirmed Wilson J’s analysis of fiduciary duties
2/5 would have found a fiduciary duty on the facts; 2/5 based liability on breach of confidence alone and 1/5 sat on the fence agreeing with the with the remedy proposed by the fiduciary judges.
Extended the doctrine of constructive trust (proprietary remedy in equity) to commercial dealings... 
Review summary by Sarra at 62
Facts and Context
“first may I thank you for your fine  hospitality during my brief visit to  Toronto”
A modern ‘gold rush’ in Northern  Ontario
One of the richest gold mining  territories in the country
Likely worth $8billion at the time  of litigation...
Involved some of the biggest  players in the industry...
So what happened?
Geology and drill reports
Need for financing (joint venture)
Skeddadling back to Toronto and the land registry....
Competing bids to Mrs Williams... 
LAC Minerals scooped the claims and the land.... 
But, ‘hold on there’....
And a very tough, tense legal fight ensued.
Enter the firm believers... 
LaForest: statement of issues  (p609)
Two ways to be in/create a  fiduciary relationship – 1) by virtue  of a recognized kind of  relationship of power-dependency  and 2) fiduciary expectation :  where one party is ‘entitled to  expect  that the other will act in  his interests’
Factors
Degree of trust and confidence
To act or refrain from acting (612)
Known to be confidential,  commercially sensitive
In context of planned joint venture
Industry practice
Perfectly clear how companies  ‘should’ and did act
Vulnerability
Susceptibility to harm or injury; 
Impact on commercial  relations?
Certainty is a value ‘but it is not  the only value’
Examine situations on their merit
Remedy?
Damages (how value?)
Equity? 
Constructive trust...
(Did it matter that they didn’t  think to sign confidentiality  agreements?)
Wilson J
No ongoing fiduciary relationship (arms length) but... By sharing the confidential information placed itself in a positionj of vulnerability to LAC minerals abusing that position
LAC under a duty not to use that information for its exclusive benefit
Breached by acquiring the Williams property for itself. (Sarra at 64)
Remedy
Constructive trust – proprietary  remedy
Damages wouldn’t restore the loss
Hodgkinson v Simms 1994
A ‘commercial transaction’ – tax shelter and investment planning
A professional relationship – investment advisor and neophyte (but a stock broker)
A failure to disclose connection to the developer
Fair market price paid for MURB investments
A housing market crash – the investment lost
Does Mr Hodgkinson ‘get his money back’?
Who knew I’d have to do this again and again?
Legal concept of fiduciary  obligation
From Lloyd’s Bank (again, but Sachs LJ this time)... Where someone relies on the guidance or advice of another... 
But one of a species of a ‘more generalized duty by which the law seeks to protect vulnerable people in transactions with others’... [22]... Vulnerability as the golden thread... 
Different than a tortious ‘duty of care’: has embedded instead loyalty, trust, confidence....
Unlike undue influence or  inequality of bargaining power  (focus: sufficiency of consent and  reasonableness); the ‘fiduciary  priniciple monitors the abuse of a  loyalty reposed” (22) even without  coercion... 
 Can co-exist with a contractual  relationship/retaine
Frame v Smith set out the basics  and affirmed in principle in Lac  Minerals.
Question: could one party have  reasonably expected that the  other party would have expected  the other party to act in his best  interests with respect to the  subject matter at issue? Is there  evidence of a mutual  understanding that one party has  relinquished its own self-interest  to act solely on behalf of the other  party? (24).. Beyond ‘simply  placing orders’ 
Taxonomy or spectrum?
(26): overlapping duties when vulnerability ...[quote]
(27) at common law, doesn’t object to one party taking advantage of another so long as not otherwise objectionable...
(26) in Lac Minerals: “felt it was perverse to fault Corona for failing to negotiate a confidentiality agreement when it was a well-established practice in the industry that Corona would have not reasonable expectation that Lac would use the information to its detriment” (note: value here; not leave to private ordering and self interest.)
(31) Got to maintain the ‘integrity  of the marketplace’...  (32) protect  and reinforce the integrity of  social institutions [quote].. The  marketplace cannot always set the  rules.. Instil flexibility into our  regulation of social institutions...  In order to strengthen them
Application
Wouldn’t have invested if I’d  known he was advising/linked to  the developers (40); he was the  ‘guy with all the expertise” (39)
Industry code required  disclosure.... 
On the other hand... Minority view
Problem wasn’t the advice, it was  the market sector
He was a pretty involved investor  who made his own choices
Where are they now?
Robert L. Hodgkinson, Chief Executive Officer and Chairman of the Board, Dejour Enterprises Ltd.,  Vancouver ,  BC 
Officer since July 2004,  59 Years  Old
Robert L. Hodgkinson has been a Director of Dejour since May 18, 2004 and the Chairman since July 14, 2004. He is the President of a private company called Hodgkinson Equities Corporation, which he established in 1988. 
David L Simms Inc, Chartered  Accountants, Langley, BC....
Fiduciary Obligation then....
“The broad social and economic goals of fiduciary obligations are far more ambitious than those of contract or unjust enrichment; they are a tool which maintains the visibility of interdependent societies by preserving the integrity of important social and economic interactions of high trust and confidence.”Rotman, 2007
Restitution for Wrongs/Wrongful Enrichment/Profits from Wrongs
“Sometimes a benefit is derived from a legal wrong that does not cause any corresponding loss. The question is whether such benefits must be given up.... An issue that cuts across legal categories of contract, tort, property and unjust enrichment”  Waddams, ch6 107
Remedies we will see ... 
Accounting for profits
Injunction
Damages
Edwards v Lee’s Administrator 1936
Surveyed; showed cave went  under Lee’s land
6,449.88 feet of said cave  exhibited to the public during  1923 to 1930, inclusive, and that  2,048.60 feet of said footage was  under Lee's lands 
Lee entitled to 2048.60,/ 6449.88  or 1/3 of the proceeds.
$80,000 +/- awarded as a share of  the profits
The profit? Admitting tourists to  see a spectacular cave, accessible  only from his land
The loss? Cave went under Lee’s  land – but – not accessible from  his land... What did he lose?
Why an award? Not an ‘unjust  enrichment’ (no contribution,  nothing taken away?)
Threads and links
Because there was ‘wrongdoing’ (a tort?)
Because there ‘should have been a contract’ in order to transfer the benefit? To make the parties ‘bargain’ for the right to use property? Rent, license fee or charge.... A `lost opportunity’? ... contract
A sense that ‘something had been taken that belonged to Lee’? An enrichment
Infringement of a proprietary interest? 
Public policy?
Profits from Breach of Contract? Or, ‘Efficient Breach’?
Let me make you an  offer...
Hi there. This here looks like a nice  farm and you seem like nice folk. I  am the agent for Garland Coal. We  think that there is a lot of coal on  your land and we’d like to mine it.  We would use a surface mining  technique. We’d pay you a royalty  for every ton we’d take out of the  land. We’ll also pay you $3000  ($50/acre) as compensation for  the mess strip mining will make of  your land. Here’s our standard  contract for a lease for five years...
On what terms and understandings might you accept?
Peevyhouse v Garland  Coal 1963, [txt 457]
Facts: farm with coal deposits  leased for 5 years for strip mining  operation. In the contract, Garland  Coal specifically agreed to perform  restorative and remedial work at  the end of the lease: fill in pits,  secure creek corssing, smooth off  spoil banks. 
Refused to do so. Admitted were  in breach
Images
http://www.google.com/maps?f=q&hl=en&q=stigler,+oklahome&ie=UTF8&t=k&om=1&z=18&ll=35.17465,-95.142851&spn=0.001995,0.005322&iwloc=A
(sattelite map)
http://crywithme.wordpress.com/2008/03/29/peevyhouse-farm/  (annotated)
Arguments:
P458: Peevyhouse’s counsel  contended that the true measure  of damages is what it will cost the  plaintiffs to obtain performance of  the work that was not done  because of the defendant’s default
Garland contended: the measure  of damages should be the cost of  performance limited however to  the total difference in the market  value before and after the work  was performed.
Action: damages for breach of contract; key issue: the measure of damages.
At trial, jury awarded $5,000
Claim was for $25,000. Estimated cost of the repair was $29,000.
Expert witnesses for Garland Coal argued that the land would be worth only $300 more if the work was done; farm as a whole worth less than $5000.
Dispute/legal standard: dimunition of value  v. cost of performance
Majority Reasoning
Authority on ‘cost of performance as shaky’ (Groves)
458/2:primary purpose of the contact was ‘the economical recovery and marketing of coal; remediation was merely ‘incidental;.
To pay for full cost of remediation would be analogous to ‘unreasonable economic waste’, disproportionate to the end to be attained (the relative economic benefit), grossly unfair, and oppressive to Garland Coal.
Moreover, would put the Peevyhouse’s in a better position than if the contract had been fulfilled.
Awarded $300.
Minority Reasoning
Breach was wilful and not in good faith
Negotiations between the parties led to specific inclusion of the remediation clause
Garland had extracted all the benefit it sought from the contract and was refusing to give the Peevyhouse’s the benefit they sought; if they miscalculated the cost of remediation, too bad.
Got to uphold contracts! Judges shouldn’t remake contracts for parties!
Would have ordered specific performance.
So, what do you think?
"It's just not right," Willie Peevyhouse said, "to do something with land that makes it useless for the future." 
What are some ‘factors’ we should think through in relation to the contract
Is ‘efficient breach’ a good thing?
Posner: “if profit from a breach would exceed expected profit to the other side from performance and if damages are limited to the loss of expected profit, there will be an incentive to breach. There should be.”
Additional Information
Judith Maute’s study (1989): 
Peevyhouse’s had waived $3000 prepayment offer and insisted on levelling term in contract.
Wanted to make sure could farm the land again after mining was done.
Coal was hard to mine; Peevyhouse’s only got $2500 in royalties – less than expected
Garland Coal had offered to settle for $3000 – for which Willie could have mostly fixed up the land.  
Had a rotten lawyer: over-estimated the cost (contingency fee on damages?); didn’t put the waiver in evidence; advised them not to settle as had to sign an indemnity.
More poetry.... And song
We picked a fine time to strip mine, Lucille.
It sure looks to me like we got a raw deal.
That smooth city-slicker said we'd all get rich quicker
I should have known it warn't real.
We picked a fine time to strip mine, Lucille.
We picked a fine time to strip mine, Lucille.
Make no mistake, hon, we got a raw deal,
I never went to law school,
I didn't know the value rule,
I thought sure we'd win our appeal,
The Supreme Court done gyped us, Lucille. 
Confidential Information
The original paparazzi...
Was a hobby of V and A 
Generally made copies on a  private press at Windsor Castle
Plates kept under lock and key
The Etchings in Question: Subject  matter pretty docile – portraits of  favourite dogs, other rare  engravings, members of the Royal  Family and other friends, scenes in  the royal nursery...
Prince Albert v Strange  (1849)
Facts: Wm Strange a bookseller  and publisher; had come into  possession of copies of etchings  and engravings made personally  by Queen Victoria and Prince  Albert (had been obtained  surepticiously by another person)
Created a catalogue, to exhibit and  to publish copies of the  engravings.... Thought there would  be strong public interest (profit).... 
Injunction sought!
What category of ‘legal  wrong’??? 
V&A had not property in the  catalogue;
 Strange under no personal  obligation to them; 
no tort involved
....
Ruling and Reasons
V and A had an exclusive property in the engravings themselves and thus a right to an injunction against publication
Also a breach of “trust, confidence” of contract itself... To have them at all, must have originated in a breach of one of the above things....
Trial court had commented that the object of publication was profit/gain; but he had no right to that benefit – was solely vested in V and A.
Privacy considerations.... 
Public policy also in play....intrusion into (royal) domestic life....
Unauthorized Activities?
Reid Newfoundland Co v Anglo American Telegraph Co Ltd
A railway company agreed not to  transmit any commercial  messages over a particular  telegraph wire except for the  benefit and account of the  telegraph company. 
Held: The railway company was  liable to account as a trustee for  the profits it wrongfully made  from its use of the wire for  commercial purposes.
What about emailing at  work?
Expectations of privacy (is monitoring by employers a legal wrong: tort of invasion of privacy not yet litigated in Canada
However, the employer generally owns the e-mail system;  information contained in e-mail messages at work is supposed to be business-related ; and “the very nature of the employment relationship allows the employer to maintain a certain level of control over the workplace in order to protect its legitimate business interests” [26]
The employee is expected to serve his employer honestly and faithfully during the term of the employment. [36]
What about ‘time theft’? What about use for ‘another line of work’, what about use for illegal activities (eg. Child pornography) or sending out trade secrets? 
See generally, Poirier, Employer Monitoring of the Corporate E-mail System: How Much Privacy Can Employees Reasonably Expect? (2002) 60 U.T. Fac. L. Rev. No. 2, 85 - 104
Cairo, 1944
Reading  v AG
Facts: Sgt in Royal Army Military Corps in Cairo in WWII; got regular army pay; earned ‘some extra’ conducting lorries full of whisky through roadblocks (avoiding search) while in uniform; govt got wind of healthy bank balance and 1945 govt seized £20,000 from Sgt Reading’s bank account;
 Trial judge none other than Lord Denning... Here we have the appeal to the House of Lords...
The arguments  summarized:
“Give it back” he claimed! 
“No”, they replied, “you got it all  as a bribe when in uniform and  you had no right to receive it in  the first place!” 
“But, I worked for it; it’s not  costing you anything; you  wouldn’t have got that money  anyway; I didn’t get it at your  expense.”
“You were a bad apple and we  can’t let that sort of thing go on”
Denning J
“A claim for restitution of money’s which in justice ought to be paid over”
P4: If a servant takes advantage of his service by violating his duty of honesty and good faith, to make a profit for himself, in that the assets over which he has control, or the facilities which he enjoys or the position that he occupies are the real cause of him obtaining the money.... Then he is accountable to it to his master. It matters not that the master has not lost any profit nor suffered and damage. Nor does it matter that his master could not have done the act himself.” It is a case of unjustly enriching himself by virtue of his service.”
But, this is not the case of a fiduciary relationship...and he was not acting in the course of his employment...
House of Lords
Unjust enrichment not part of the law of England
But the other ground in Denning’s reasons, compelling... Obtained the money as a misuse of his authority linked to his position in the Army
Answerable to his master even though obtaining the money was by way of a criminal act... Even if no ‘imputed promise’ to pay employer... Really a “promise” arising at point of employment
“Key is receipt and possession of the money not the loss or prejudice to the master” [8]
A Right to Compete?
Stars
Lumley v Wagner (1852) – not  allowed to sign with the  competition
Betty Davis, also subject to an  injunction when she wanted to  change studios
“depriving an employer of a  valuable opportunity”
But if Betty Davis had left to take  up landscape painting? No lost  opportunity to bargain/make a  deal
What about Directors and Employees?
Canaero v O’Malley,  txt 615
O’Malley, president and CEO of  Canaero; with the company in  various roles; started in 1936- --  left in August 1966. Director form  1964
Zarzycki, expert in geodesy –  started with Canaero in 1953 – left  August 1966. Director from 1964
Terra Surveys incorporated,  August 1966 with new executive  officers.... Zz and O’Malley
The Story
Frustrations with parent company about pursuing corporate opportunities
Had been working in Guyana on aerial mapping; 
Thought CIDA was going to a RFP for next round; had done the work up for CIDA in fact
Not at all confident that Canaero would bid or win the contract; 
Had strong personal ties with the key decision-makers – credibility in the field
Left and formed another company; not seen as dishonest or specifically for the purpose of ‘intercepting’ the Guyana project.
RFP came out in August 1966
Terra Survey’s won the  competition for the $2.3 mill  project and negotiated a contract
Canaero ‘out of luck’
Issues: What was the relationship  of  C and M to Canaero; what duties  arose out of that relationship; had  their been a breach of those  duties; what liability if so?
Reasoning
Were seen as being ‘top management’, in a position to influence corporate strategy; more than ‘mere employees’; were ‘agents not servants’ even though Canaero a subsidiary
Held to be in fiduciary relationship [618]
Duties of loyalty, good faith, and avoidance of conflict of duty and self-interest; can’t obtain for himself an opportunity or business advantage belonging to Canaero or for which it had been negotiating. A ‘strict ethic’ even after has resigned.
If reaping of a profit at the company’s expense got to disgorge
But what if Canaero lacked the capacity or interest to get the Guyana deal? Not losing any profit as wouldn’t have accrued any....
[619]: still got to disgorge even if not at expense of the company...... Rule is ‘in the public interest’; an acknowledgement of the importance of the corporation in the life of the community and the need to compel obedience to it .... 
But, isn’t it a regular occurrence to quit a position and go the competitor or set up your own business? Not ‘an indentured labourer’....
Nothing in the contract to prevent them from leaving and staying in the same business and use their expertise and let their clients know of the switch....
Held that the right to use confidential information after departure was different than a surviving fiduciary duty [620]
Held that honesty of purpose no defence.
RBC v Merrill Lynch, 2008 SCC
Facts: November 2000 – virtually all the investment advisors at RBC Cranbrook left without notice and joined Merrill Lynch Cranbrook. Took copies of client records. RBC office ‘all but collapsed’; kept only 15% of clients
Claim for compensatory and punitive damages against ‘em all.
Delacourt (manager at RBC) was pals with the boss at Merrill Lynch who ‘recruited’ him. D talked it up (on the QT) and rest of the advisors liked the offer too.... 
What are the ‘two+ sides’  here?
The Advisors
Didn’t give notice.... 2.5 weeks the  norm
Damages total of $40,000 based  on profits they would have  generated in that period.
Unfair competition? Trial judge hit  them with an additional $225,000  arguing they were still subject to  their contractual duties to RBC –  struck down by CA and SCC
See para 18-19 as to duties around  competing
Delacourt (the Manager)
Held NOT a fiduciary (worked as  an investment advisor most of the  time; didn’t influence corporate  policy)
Job description: to recruit and  retain advisors...
Question: was there a “duty of  good faith to RBC? Were lost  profits ‘reasonably contempated  lossses’ if this duty was breached?
Majority...
Breach of an implied duty of good  faith
Upheld the $1.5 million  representing 5 years of (imputed)  lost profits...
Minority (Abella J)
[26] ‘in the best of all possible worlds....” but at what point does the breakdown of an employment relationship cross the line from conduct that is “disappointing” to conduct that is “compensable”?
In her view – not in this situation:
A highly mobile workforce
Implied duty of good faith like a ‘quasi fiduciary” relationship – very chilling to managers
Yes, there is a duty of good faith  but ‘imprecise contours’ [37]
In her view, majority had imposed  “a unique liability and punished D  for conduct he had every right to  engage in.” [38]
The contract of employment is  one of personal service; you are  free to leave and compete [39] as  you’ve got to be able to earn a  livelihood; not indentured  servants! [ ]
The investment context..
RBC hadn’t asked advisors to sign ‘restrictive covenants’; had chosen not to as would have  been an impediment to recruiting -43]; don’t impose something that the parties haven’t bargained [44]
Delacourt not a fiduciary employee [46]; ought not to be subject to heightened duties [47]
A duty of good faith like this an extension of fiduciary concept and inconsistent with terms of his employment and of the culture of the industry [49] and see [59]
Novel duty but risks ‘enormous  liability on employees’ and  ‘widening the imbalance of power  between employers and  employees’ [52] and entrenches  employee vulnerability
Not part of the reasonable  expectations of the parties that  advisors would ‘stay put’ with RBC
He was entitled to leave so don’t  nail him for profits for the next  five years! 
Literally, Profits from Wrongs
The Spy and the  Bookseller
George Blake “a notorious, self-confessed traitor”. Employed in MI6, 1944 to 1961. In 1951 he became an agent for the Soviet Union; disclosed valuable secret information and documents; in 1961 he pleaded guilty to treason; sentenced to 42 years' imprisonment; escaped from Wormwood Scrubs prison in 1966 and fled to Moscow. He is still there, a fugitive from justice. 
In 1989 he wrote his autobiography No Other Choice including material on his activities as a secret intelligence officer. By 1989 the information in the book was no longer confidential, nor was its disclosure damaging to the public interest. 
Contract in 1989 with Jonathan  Cape Ltd which agreed to pay him  advances against royalties:  £50,000 on signing the contract, a  further £50,000 on delivery of the  manuscript, and another £50,000  on publication. Published in1990.  Not authorised. 
At litigation -- £90,00 still  remained payable.
Who got it?
Legal Question....
What was the ‘loss’ or wrong that  supported a remedy? Where was  any ‘entitlement’ on the part of  the plaintiff? Did anyone have a  ‘legitimate interest in preventing  Blake’s profit making activities’?
Waddams [123] “the proposition that no-one should profit from his or her own crime has an attractive ring.....
But in Blake, no inherent jurisdiction in the court to confiscate the proceeds of crime 
Statutes to this effect in USA (Son of Sam) struck down as ‘unconstitutional’ as abridging free speech.
“Not obviously compelling that the person wronged should recover profit (eg gvt) when he has suffered no measurable financial loss”
Result in Blake
Held: “in exceptional cases, when the normal remedy is inadequate to compensate for breach of contract, the court can order the defendant to account for all profits. This was an exceptional case.”
Blake had harmed the public interest. Publication was a breach of his  undertaking of confidentiality.  Disclosure of non-confidential information was a criminal offence Official Secrets Act 1911.
An absolute rule against disclosure was necessary to ensure that the secret service was able to deal in complete confidence.
It was in the Crown’s legitimate interest to ensure Blake did not benefit from revealing state information. 
The normal contractual remedies of damages, specific performance or injunction were not enough, and the publishers should pay any money owing to Blake to the Crown.
Note: Rosenfeldt v Olsen (1986)
Waddams 125
AG Saskatchewan v  Thatcher 2010
Certainly not a former employee...
Private Law Obligations
At 126 “a test case for  classification in private law.... No  single home... Last chapter on role  for trust, confidence and reliance  in priv law
Key Points
-unjust enrichment
-fiduciary obligation (can't profit or benefit from the “beneficiary” i.e. employer)
-losses
