[class two] 

legal sources of liability – can arise as a consequence of tort law, between a bank and customer, (intentional and unintentional- negligence), 
Also in contract law. 
Also criminal liability, 
statutory liability-out of the bank act, 
fiduciary relationships, but not when you open a bank account, but only when the bank give you business advice ect.
 secure debt and unsecure debt, floating charge. 
The litigation process, how one goes about suing someone if there is a default, the state of claim, state of defense, affirmation of documents. 
What the lender fears the most, is bankruptcy; they won’t get their assets back. The people are in unsecure debt are in a better position. 

[class three] 

Constitutional issues that arise in banking law:  

international treaties- practical level, it is hard to enforce the treaty obligations of some countries.

Constitution of Canada: the law must comply or they are ultra vires, refuse to enforce a law that is not in compliance with the charter. 

Statutes & Regulations- passed by various legislatures, subject to the constitution. 

Common Law: judge made law to fill in the gaps where statutes do not apply or the interpretation of statutes don’t apply. 

* CAN banking laws should be consistent with our international treaty laws (NAFTA),- chapter 14- deals with financial services. 
They enforce the national treatment obligation; basically CAN has to give the banks of US and Mexico to the same conditions as the CAN banks. As the most favored nation treatment- if CAN is giving a break to another country it must give the same treatment to the US and Mexico Banks.
*Exception article 14, 10- parties to the treaty can discriminate against the other party banks for prudential reasons- to protect investors, .. if require for the countries financial health to discriminate it is okay. – loophole

WTO- has a similar framework for banks, the general agreement in trade and services, same concepts as the NAFTA and the loopholes are so huge that it really has no relevance to banking law in CAN. 

Bank of international settlements- global regulations of the banking system of the world, controlled by all the ministers of finance of the world. 
Casebook p. 2 

s. 91 BNA- should be lawful for the senate & house of commons to makes laws for the peace, order and good government of CAN s. 15- incorporation of banks and paper money. S. 18- bills of exchange and promissory notes, s. 21- bankruptcy and insolvency. 

 s. 92- in each province can make laws.. s. 13- property and civil rights in the province  

United Dominions Trust v. Kirkland
Shows how the definition of banking evolves over time. Lord Denning takes a view on what banking is (3 points) p. 5. 

Tenant v. Union Bank of Canada
T is an unsecured creditor, Union bank is the secured creditor. T gets very little out of the insolvency. Constitutional argument to say that UB is an unsecured creditor as well, and that they would get the same share of money. Its about creditor fighting about the funds when some banker has gone broke, not about the constitutional issue. CK borrows money PC, with a written agreement, PC gets a lean on the lumber with a warehouse receipt- to be secured. In order to get his loan, they signed the back of the warehouse receipt to secure the lumber. PC assigns his credit to the federal bank, sells his interest in the lumber and the loan (federal bank took over PC’s position), the warehouse receipt was endorsed to PC- to transfer the interest to someone else. The federal bank goes broke, its assets include those of PC’s lumber/loan. Another bank (union bank) takes over the federal bank, so UB takes over the endorsement. CK goes broke, union bank has a secured interest in the lumber. The bank act at that time allowed the bank to get authorization with just a warehouse receipt, the provincial law required additional requirements. T argued that it should fall under provincial civil property, not the federal bank act. The judge said he need to know of the taking of security is banking or not banking, he decides it is both, the PL and the FL apply. Doctrine of paramouncy the FL prevails, the bank was entitled to take the security of the warehouse receipt. 

p.10  BW Case

BW was an entity incorporated under a special act in Manitoba. Set up to help minors and mentally incompetent people to run their affairs, not set up to be a bank, but it would take care of peoples monies, acted as a trust. BW went broke, the creditors argued that this entity is illegal and want the money to be shared evenly. Unsecured C v. secured C. try to argue that BW was in the business of banking, and if that is banking how could a province incorporate them because it is a federal jurisdiction.  The judge, said it was not in the business of banking, it did a few things that banks to, it held the money on a fiduciary basis, therefore it couldn’t be a bank. The statute was correctly passed. Concept- they never held themselves out to be a bank, suggests that they were not a bank. 





Bank of Montreal v. Hull 
Issue: deals with legislation under the Bank act, they can take Bank Act security, for certain kinds of property, they can get a lean (Bank Act Lean), they become a secured creditor, this was created to facilitate the credit of the CAN economy. Hull is a farmer, gives BAS and goes broke, the bank does to enforce its security, seizes the property and tries to sell it,  Hull says there is was provincial notice of 15 days to seize. The judge says the security was developed for specific policy reasons even tho there is a discrepancy between the FL and the PL, the FL prevails and those sections of the BA are valid. P. 33. 170-179 s. of the BA, policy reasons (economic rationale) behind these sections of the act. Demonstrates why banks are so important to the economy. 

*alot of bank laws are for the psychological element to ensure people that their money will be safe. 

Pioneer case
Employees want to get a union, they organized under the Saskatchewan labour agency, and work for pioneer life and pioneer trust, they do not think that they are banks, they are not within the federal jurisdiction, they cannot be under the Canada labour code. PL and PT don’t want a union, company argues that they are a bank, and they that they should have organized under the Canada labour code, and they didn’t therefore the union should be invalid. The judge talks about different tests about whether a company is a bank; customer relations- not fiduciary then a bank, functional test, institutional test- how you how yourself out to the public. Because the company did not hold itself out to be a bank and parliament did not hold it out to be a bank, then it is not a bank. 

Canadian Western Bank v. Alberta
p. 37  judge say bankers today are not limited today… 
The question is the extent as which banks under the Bank Act must comply with provincial laws.  Banks are not in the business of selling insurance, there isn’t a lot about insurance in the BA, but under provincial insurance acts there are many rules. Banks argue that the PL should not apply. Selling insurance is not part of banking, even though they are under the BA, they should be subjected to the provincial law rules. P. 42 it is now well established.. what is the law in pith and substance, p.53 the Insurance act is a valid law. p. 55. The bank argue that paramouncy give federal law over provincial law,  the judge say that there is no incompatibility in the PL and the FL, the laws can live side by side without any conflict and because of this the law of paramoncy does not apply, and the banks are subjected to the provincial laws as well. 

Regulation 
The birth of CAN regulatory system resulted from the failure of a bank in Alberta. Resulted in the STD commission, supreme court judge made some recommendations and the regulatory framework was created .Bank of Canada, Bank of payments association. 





[class four] 

· a countries banking system is key to its economic health, no one wants to invest in a country where there is no legal system to protect the civil property (banks).  There is this too big to fail notion on banks, the importance of the banking system was recognized and the banks were allowed to give money to industries and get securities ; s. 426 (minerals) , s. 427 (products of agriculture, forestry..) one advantage is that if the person defaults they do not need to give breaks, they can simply seize the property. An advantage is that they grow these industries very quickly. 

The regulation of Banks in Canada
International- p.35; neither the world bank or the IMF have a regulatory impact on banks, the rules imposed by the BIS are not mandatory they are shoulds. The World Banks and IMF are not banks they are different from BIS. 

1940s major financial countries got together and created the IMF and WB in the Breeton Woods meeting. 

IMF-to deal with balance of payment problems that countries have, need to do it because trade barriers are bad.  Criticism- that they alter the countries but do not address the underlying social problems. 

WB- alleviating poverty in countries, that are suffering hard times. 

Bank of international settlements- it is described as a central bank for central banks, a lot of people are looking to this institutions for leadership on the frameworks of banks both internationally and domestically.

Article- The pillars of regulation can be categorized, the bank must have sufficient capital(not only money- equity and other assets). More importantly to have adequate levels of equity (cash), there should be rules to impose on domestic banks to have certain level of cash. The extent to which you give your regulator the right to manage banks- the superintendent of the Bank of Canada, have the power to fire the BOD, employees, chief officers and to impose higher liquidity and equity levels than then before, this is important because it creates an environment where the directors will be more inclined to be careful. Getting bankers to use market force to encourages them to behave frugality. 

Elements in the mortgage crisis: they were lending money to people who couldn’t afford them, there was no credit rating and people were encouraged to get into debts that they couldn’t afford. Created derivatives based on the pool mortgage money (units of ownership on mortgages that were on very shaky instant grounds- unrated risk of the individual institutions- they were rated derivatives were not adequately assessed by the agencies),  the US mortgage interest deductibility for tax purposes, this create a person to get the biggest house they can get because they will get less income tax. * in CAN if you borrow for personal reasons the loans in not deductable. suggestion that the length of the mortgage- this shouldn’t create an immediate problem. Terms in the mortgages had balloon payments- predicted on the assumptions that real estate would keep rising, value would increase. Inadequate capital equity level in the banks. 

The Regulatory Framework
The Bank of Canada- central bank, is an I that is the lender of last resort for CAN’s retail banks. This is an important element in the psychology of banks. It prints our money and sets monetary policy. Settles accounts among the banks. 

The Canadian payments association- fundamental role in banking system, way in which all checks in CAN are cleared. One for large systems and one for small systems. It process it, and at the end of the day all the checks need to be tallied and settled by the Bank of Canada, it adjusts the accounts based on a daily basis. We have very little regulation of electronic banking, it pretty much forms the framework of the EB as their secondary regulator (defacto).  
Dejury- legal regulator
Defacto- non formal regulator, not enacted in legislator. 

Office of the Superintendent of Financial Institutions- created by the bank act, role is to regulate banks and help maintain adequate capital, liquity and sound management. 

Commissioner of financial consumer agency- in charge of consumer protection via banks. Some of rights are right to a bank account, even if you do not have money to put in the account, employment, or bankruptcy. Things you must receive when you open your bank account. There are instances when the bank can refuse, when you are about to commit a fraud (reasonable grounds), credit card rights and fines. 

FINTRACK- role is to receive reports of suspicious transactions among banks & try to determine if there is some crime in order and report to the rcmp. 

Bank of Canada- what its role is in CAN, how its role is important. 

Role of the privacy commissioner in pipeda – a law that require business to protect the info. Of their employees, banks must comply with this Act. 

Canada deposit insurance corporation- covers all major banks and insure your deposits up to 100, 000 in cash, certain things aren’t covered like gics. Psychological element involved to promote confidence in the banking system. 

Central Mortgage and Housing Commission- crown corporation, exists to ensure mortgages. If you want to get a mortgage in a certain percentage of the mortgage under CMHC- high ratio mortgage loan. They take the premium and put it into the loan and you pay for it with the loan. Importance source of security for the banks. 

Bank Act- two parts. 1. Consumer protection- regulatory requirements of OSFI, and set up from the superintendent. S. 2- defines a bank as listed in schedule 1 and 2. You will find a schedule 3- for foreign banks in Canada- now in schedule 2. One key provision of the BA, s. 15. 2.- cannot do anything that is restricted in the Act. S. 4.09.1- trumps s. 15 a bank shall not engage in any activity besides banking. S. 4.09.2- list all the things that they can do- the statues itself broadens the definition of banking. S. 4.18- triggers the role of CMHC. Consumers protection provisions s. 441, 445. S. 450- the total cost of borrowing must be disclosed. They must disclose to you any pre payment rights. 

2. lays out the corporate powers of banks- has the capacity of the natural person. 
3. describes how a bank comes into existence in CAN and how you incorporate it. – not WTO members are not allowed to incorporate in CAN.
4. covers the 1st directors meetings and the other initial steps. 
6. covers the required corporate governance- the duties and obligations of directors- act honestly and in good faith, avoid conflicts of interests. 
9. constraints on investments s. 465- directors must establish and follow reasonable and prudent investment policies.
10. imposes minimum capital liquidity. The act says the government can change the capital liquidity, therefore can act quickly

484.3- the superintendent can request higher levels of capital liquidity. 
628.1 – bank must give the superintendent as much info. as required.
643.1- S must inspect the banks at least ones annually
643.12- can obtain evidence under oath and enter into measures with the bank to ensure the banks security. 
645.1- S can direct the bank or stop to do any act that is an unsafe or sound practice, can also order the removal of BOD and take over the banks assets. 


[class five] 

Banks as Corporations

Structure of corporations, BOD- appointed, first meeting; the slate of BOD are elected by the shareholders. Oversight of the company and picks the CEO, not a day to day management role. Legally liable for mistakes in negligence, generally the corporate veil protects the directors but there are certain instances where directors can be sued too, thru legislations- ie. environmental laws. The company will be charged directly and the director can be charged if they didn’t exercise due diligence, also occupational health and safety legislation, directors can be personally liable if they have failed to exercised due diligence, also income tax act. 
What can directors do to make sure that they are not personally liable- exercise due diligence.

 
Common law has suggested some things you can do: 1. you must insist on reports from your management on in house reports [exercise sue diligence]. The corporate by law- rules enacted by the corporation, governs how the BOD acts, annual meetings, when to call special meetings.. 2. normally include an indemnity(there to attract directors) the company will cover for personal losses if you acted in good faith and honesty even if you are a little bit negligent. This is completely useless to you if the company is going broke. There may be a resolution made by the shareholders not to honor the indemnity, & the director can sue the company claiming that they did act in good faith/ honesty and the judge will decide. 
3. Directors and officers insurance- to ensure D against these kinds of losses, operates only after the company has gone broke bc usually the first defense is indemnity. It defends against economic losses and not bodily injury. 

All the records need to be maintained somewhere, minutes of meetings- minute book. 

* Cases- p. 82 BMO v. Cu, [ an shareholder has a right to put a proposal to be voted on by the shareholders]  the court said if it is a personal grievance the banks has the right to say no. p. 85 TD v. the court said if it deals with a beneficial owner (someone has the shares in trust of someone else) p. 87 the law says right in the act that you must be a registered owner of the shares can only submit a proposal. 


Carver model of governance- management decisions should be left to management and let the BOD do the directing. 

[class six]

Banking Business
Banks are incorporated the same way as corporations, and share corporations as the same as corporations. They are considered a separate legal entity and can enter into any agreements that they wish if it is not contrary to the Banking Act. 
Casebook p. 148- subject to the act the bank shall not engage in any business besides the business of banking…. 

The statue (BA) defines what banking is, the common law is called upon to fill in the gaps.
 Example, p. 119 Central Computer Services vs. TD Bank- appeal granted the P an injunction to stop the D Bank from certain business practices; in the nature of providing all kinds of computer services. The CCS tried to stop the bank from becoming more electronically, and argue that these computer services are being on the banks power to indulge in bc the BA at that time did not permit computer services. S. 75 shows nothing about BA and computer services. The judge said if the BA had been reviewed it probably would have covered this hole and the common law need to fill in this gap. The appeal was successful and the injunction was thrown out because the computer services were deemed to be essential to banking. The BA was amended as a result of this to include computer services. Principle is that the bank was doing this service before just in a different manner because of lack of technology.  BA amendment- 4.10 c (ii) (iii) (iv). 

Another thing banks can do is operate branches. There is a natural legal tension that they are a separate corporate legal entity and operate through branches. 

p. 124 Prince v. Oriental Break- branch has no independent legal identity of its own, one might jump to the conclusion that if you want to give notice to one branch you can give it to any branch, the courts have determined that this is not always the case bc it is not a practical model to work by so there are expectations. (not examable)

p. 128 Garnet v. Mcueen- the customer of a bank had a positive balance at branch A, and had an overdraft of branch B. he wrote a cheque for branch A, the bank refused to honor the cheque bc he had a negative balance at branch B. whether the bank had the right to refuse to honor the cheque drawn at Branch A bc of the overdraft at branch B. the nature of opening the bank account, special kind of creditor and debtor relationship, super added duties, banks are supposed to honour cheques on this accounts provided sufficient funds. The court concluded that it (branch A and branch B) was a single legal entity so the bank had the right to refuse the cheque. 

p. 129 Erwin v. BMO
Any branch may legitimately pay out money at another branch providing there is money in the account. Reinforces the notion that the bank is one legal entity. A bank could contractually override this, if you sign a contract that says you can only take out money at a specific branch, as a common law principle you this is the law provided there are no contracts. 

p. 132 Leclear v. Dresener Bank- 1915
Branch in Berlin and Branch in London, the court said it is ridiculous to hold that the P can get your money out of branch A, when it is in branch B because it is in a different country. The judge said that locality is an essential part of the debt owing to … cannot conceive it as possible to demand money at one branch in a different country without any extra fees and gave reasonable notice. 

When you stop payment on a cheque
Royal Bank of Canada v. Boyce, Wildmen
B purchases a car for 600 from W and give him a cheque with the change of address of the cheque. B realizes that he doesn’t like the car and returns it and puts a stop payment on the cheque before W cashes it. W goes to the wrong waterloo branch and gets the 600 even though B had no account there and put a stop payment at the other branch. The bank seizes the car and sues B and W. The bank argues that the notice must be given to all branch, the court said it is not reasonable to do this, it must be given notice to the branch where the account is held. Therefore B is not liable. The court says there is no unjust enrichment bc it is the banks fault and the bank seized the car without the right to do so, therefore there should be no equitable relief. Even though the bank is one legal entity , for stopping payment on a cheque the person must do so where the bank is drawn and must do so before the cheque is cashed. The banks are treated different for notices purposes only. 

Bank of Nova Scotia v. Gould
G makes out a 700 to bb Wilson(payee), it was a fraudulent and G gets worried about it right away. BB Wilson with draws his money right away and opens the account the same day. G gave a stop payment to the Barrie branch and the TO branch did not know about the stop payment. The court said even though the banks are one legal entity, for notice purposes cannot be considered to be noticed given to the TO branch. This case is perplexing, p. 138- the bank manager in TO was not negligent, the branches are distinct based on notice of operation and G was to accept his loss. * to phone in a stop payment may not be sufficient, based on identity… contrary to what is normally done. 

RBC v. Heinz
Smiths were owed money by H real estate, the S assigned their account of receivable to RCB, to get a loan from RBC as security. Go to red water branch sending a notice to H at the red water branch and H does that. The document that H had said only the manager of the Calgary branch can change the default. H was in breach of the agreement, and losses the case and bc the Calgary and Red water branches were unaware of the situations that were going on. the knowledge of one branch cannot be known to have the knowledge of the other branch. P. 152- … branches are carried on separately for the purposes of customer knowledge provided at that branch.. 

Example Exam Question: 
Answer 4 out of 5; policy questions and problem essay style. 
include relevant cases , legislation, info about organizations.. ie Bank Act, and the policy issues behind it.

[class seven] 

the nature of the legal relationship created by a person when he/she opens a bank account. 
· the Bank Act tells us a few things about this relationship are in p. 181-184 of text (regulatory requirement). 


Fowley v. Hill 
p.179 established the principle that when you open the bank account, the customer is loaning the money to the bank and a contractual relationship is created. By which the C is the creditor and the bank is the debtor. 

Wackinson v. Swiss Bank
Adds to the F v. H notion. A partnership of 3 people were operating a bank account, one partner died, under Partnership Law the P was held to be dissolved. The amount of money was 2300 pounds. The P sues to get the money out. The issue: the bank refused to give the customer the money. Prior to issuing the lawsuit, the P had never made a demand for money from the bank. They said that the customer had sued too late. Statute of limitation, you had 6 years to sue from the date that you have known or ought to have known to sue. If you don’t serve a demand for payment within this period then your writ for your money will not be valid and you cannot sue.  *what you have when you open the account is the D v. C relationship with super added duty, for the bank to draw on the bank account, and the C must provide on demand for the money. Lord Atkin p. 149 the question seems to turn on the… it is a simple contract of loan, it is added or super added duty, just because there is one super added duty it does not affect the original contract. The nature of the relationship is different in that the expectation was never that the bank would track you down to pay you back the money. Therefore if you want the money it is your obligation to demand payment [super added duty]. Banks will often add a time period through a clause where the banks don’t need to pay you back for a certain period of time. 

There are other implied terms in the banking contracts in which the courts have imposed: 
Super added duties in special C v. D relationship:
1. bank will honor checks drawn on the account
2. the bank will collect checks deposited in the account. 
3. The bank will render accounts to the customer periodically 
4. The banker had a duty of care to the customer to exercise a reasonable standard of care ( not only liability in tort but in contract too)
5. The customer must issue a demand of payment before getting money out
6. The customer must keep enough money into the account to honor checks. 
7. The bank must honor the C payment instructions with reasonable care
8. The C must verify the accuracy of his/her account, within a Reasonable period of time
9. Bank must give changes to the notice of how to operate the account
10. The C must exercise reasonable standard of care in giving payment 
11. Regulatory duty arises under the bills of exchange Act (governs checks… ) a forgery is committed on the customers bank account it is the banks problem. 
* these principles can be modified by contracts, in modern bank contracts the bank tends to add terms to make the customer liable for forgery especially in businesses – reverse the onus. 

p.153- typical account agreement- express terms
* some sections reapply the common law statements, ie. s. 2, s. 3. Electronic communications and electronic banking. S. 20, 21, 22 – nuts & bolts of the agreement, - reverses some of the common law principles.. 

Burnet v. Westminister Bank p. 156
The P makes out a check and scratches out the branch and initials it. The computer coding that identifies the branch number. Tries to stop payment, but it does work because he went to the wrong branch. 2nd issue: the bank bc of these changes printed on the cheque book that the scratching out is not allowed anymore. He has a contractual term that says he could not do that , and it was his mistake.  It is similar to a ticket case- should the terms on the cheque book be binding or not? The court said the ticket cases do not apply, the bank should have called attention to the clause by proper notice and that their failure to do that rendered the contract invalid. The only way that this could possibly be binding, is that to prove that the P actually read it. 

How might this apply with the use of the internet? 

Armstrong v. TD Bank
A was dealing with TD bank regularly, A signs the new shorter agreement, this agreement completely changed the terms in the contract. He was lead to believe that the agreement was the same before. Clause on p. 165/166 to make sure there is not forgery. Employee of his forged a number of checks, based on the new agreement he will be liable, on the old agreement not liable. The bank had a duty to make A aware of the new agreement, the court found that A should not be liable for that agreement. 

Ree Farrows Bank
The customer deposits a cheque into his account at FB, and they credit his account immediately. The check is later debted from the account of the person that drew of made the account. FB suspends payment bc they are going bankrupt. The check is cleared completely and becomes available to FB. At what point did the money become the banks? The judge concludes that the C is correct, until the point that the money is made available to the bank, the bank remains an agent to the customer and not a creditor. Bc the bank is the collection agent until settlement, the money is all his. 

Arab Bank v. Barclay
AB held funds in B’s Bank (British bank) that had a branch in Jerusalem. They tried to get their money out of their and they couldn’t. The issue: why isn’t the AB entitled to get this money back? In order to get money back you need to make a demand before you can get your money back. The outbreak of war, the common law threat of jurisprudence that said war will arbitrate a contract, the court rejected this argument, the right to collect the money was just suspended. AB lost bc apparently the money was supposed to be paid to the custodial of abstinent property, (a law passed in Israel- that allowed the gov’t to sell property). If the individual’s have fled the area/lands and did not go back to take them, they were sold.  Bc of the operation of the Israeli law it require the Barclay B to give the property over. This is how AB lost their money. The AB failed to make the demand before the law was passed and this resulted in losing their money. 

RBC v. P
The 17year old has a bank account. Some kid gives him 500 for his pin, and write blank cheques and withdraws 4000. The issue is whether the bank can require the funds from the 17year old because he is a minor. S. 437 of Bank Act allows the minor to open a bank account without permission. Yes, because he was unreasonable, and did not take precaution to protect your pin.  If you don’t take precaution to protect your pin or unreasonable then you are liable for your loss. Judge takes a common sense approach on dealing with this issue. 




Fiduciary Duty
Woods v. Martins Bank
P reliant on bank manager, BM told the P to invest in Brocks. B had an account with this bank and was doing bad financially. The BM told the P repeatedly to invest. The BM had pressure on him to reduce the over draft to this business. The P invests, B goes under. The P sues the bank with fraudulent and negligent misrepresentation. The judge didn’t think it was fraud. It was found that it was a NM, and the BM owed a FD to the P, bc the P was reliant, he owed a duty of care, vulnerability, conflict of interest. It was the provision of investment advice. 

LAWS 3201A
Lecture 8
 
Case: (didn’t catch the name, it was a continuation of the last case in the previous class)
àJudge concluded that there was a breach of fiduciary obligations.
 
Case: Lloyd Banks v. Bundy
àFather mortgages his only asset
àIn the end, the father got everything back
(famous case, he said that we’ve probably dealt with it in other courses several times).
 
*When somebody signs a guarantee, that’s it (in the vast majority of cases when people sign a guarantee, they are stuck with it).
àThe cases we read about are exceptional cases.
àTo fight this in the “real” world today, you would need to have a very strong case.
 
*ILA=Independent Legal Advise
*Conflict of Interest
àBOTH cornerstones of a breach of fiduciary obligation
 
Undue Influence shouldn’t really be mixed with the breach of fiduciary obligations.
 
Case: Standard Investments v. CIBC
àConrad Black (the CEO who got thrown in jail in the States; he is in the background in this case).
àThe plaintiffs (Standard Investments, their lawyer, and their accountant) want to get/take over Crown Trust.
àBuild a relation with CIBC, in hopes of help with financing, making connections and gaining inside knowledge of Crown Trust.
àMcDougal (CIBC Director)àhad resigned from Crown Trust (history)
àSeaborne (Maritime Division VP of CIBC)
àMcKinnin (Chief of CIBC)
àWadsworth (CEO of CIBC)
àPlaintiffs want McDougal to be a part of it
àCIBC doesn’t want the plaintiffs to take over Crown Trust
àThe plaintiff already owned parts of Crown Trust
àJudge refuses Seaborne disclosed to Wadsworth
àMcDougal and McKinnin apparently don’t know what Wadworth is upto and are working against each other.
àThe Bank on the whole is in a Conflict of Interest, and it is a separate corporation.
 
The judge concludes (p. 214 in casebook) that the Identification…should be used in civil litigation…
àFines in favour of the plaintiff
 
Case: Vita Health v. TD Bank (p. 223 in casebook)
à1980s
àThe plaintiff did business with GNC, GNC paid sporadically and the plaintiff were depenedent on the income of GNC; the plaintiff made sure that GNC was “okay”àwent to ask TD Bank. TD Bank said GNC was “okay”; the plaintiff trusted the bank, but GNC fell and the plaintiff was affected a lot. The plaintiff took word of the Bank and so they sued TD Bank.
p. 226 (top of page) and p. 227 (middle of quote)
àThe court is relying on the statement of reliance. The court fixated that there is a Conflict of Interest because there is a duty towards the plaintiff and GNC because they’re BOTH customers.
àOn one hand, they owe a credit report to the plaintiff but vis-à-vis doesn’t owe one because GNC is a customer.
 
Case: Hedley Burn case
 
àBank is falling below the standard of care
àThe bank actually WON, because they had a DISCLAIMER saying rely on the information to be 100% correct.
àearly 1960s, obiter dicta the Bank wasn’t liable because of the disclaimer, compensation for bodily injury and economic loss for misrepresentation.
àthe only way you could get economic loss, was if there was a breach of fiduciary obligation.
àthe plaintiffs go to there Bank to make inquiries about Easy Power’s Bank; Hedley Burn but the disclaimer saved the Bank, but if there was no disclaimer then, there would’ve been suing.
 
What’s the distinction between the 2 cases, is that the plaintiff who went to the other parties Bank (less conflict of interest) and the other case the plaintiff went to the same Bank (conflict of interest is present, which triggers the fiduciary obligation).
 
Case: p. 284 in the casebook à Old Co. goes Broke
àappoint a receiver manager (RM) to run the company for a while. RM selling the business at a lower price and New Co. purchases the assets of Old Co. for $250, 000 (?).
àThe Bank argues that they weren’t responsible, because Pete Marwick (RM) was dealing with the selling of the business.
àBank is seen as fraudulent misrepresentation (TORT).
 
Next Topic (would have been discussed in the next class if it wasn’t cancelled).
Case: Didn’t catch the name
àDec. 19th; the clerk bounced the cheque; the Bank was found liable. The Bank has to operate the account in a timely fashion.
àp. 301àthe balance never exceeded a petty amount after Dec. 2nd (?) The cheque was going to bounce. The defendant had bounced a cheque before and was told that no overdrafts were going to be honoured.
àNSF= NO SUFFICIENT FUNDS (now is recognized as $42.50)
 
Case: Thermo King v. …Canada
àp. 303 àthe company suing the Bank isn’t the Bank’s customer. The tort of Inducing a 3rd party in a Breach of Contract. The shareholders of Southern buys Hamilton. The shareholders gave the Bank guarantees, and they borrowed money from the Bank. Hamilton Banked at…
àHamilton was a franchisee of Thermo King.
*When Hamilton finally gets money, the Bank came in and forced its debt against Hamilton and then Hamilton left Thermo King.
àThermo King sued the Bank because of this.
 
Case: Chamber v. Miller (p. 310 in the casebook)
àA plaintiff cashes a cheque. The teller, talking to the customer (plaintiff), forgets to check the accounts and hands over the money, and then checks the account and says you don’t have enough money to do this cheque (cash the cheque), the plaintiff says no and leaves, security detains him and demands the money back. The plaintiff sues for trespass, false imprisonment and…
àI think the courts say that the plaintiff is right for suing for trespass, and false imprisonment and…

Cases on p. 312, & 319


[class nine] 
Various issues with honoring cheques. 
The Advance Bank v. TD Bank[2001] p. 320
Dispute between two banks of which should bear the loss of a forged cheque. A former customer has been named as a 3rd party to the proceedings but no reply has been recorded in default. this is allowed if the parties involved think that a 3rd party owe them money and have proof of it. It a party sues you and don’t file a defense you are entitled to default and noted to be guilty. Advance Bank sues TD bank 3rd parties Dorthy, D files no claim, TD gets a judgment against her. TD will only get the judgment if it is found liable to the P[TD must be unsuccessful to the claim that Advance Bank made against him]. Moved for summary judgment. Someone called D Hutchson at the Advance Bank in Chicago, signed by BMR, the cheque is drawn on the TD Bank located in ON. p. 320 according TD is the drawee of the cheque, BMI is the drawer, and DH is the purporter payee. She deposits the cheques gets a 7 days hold, AB takes it and deposits it in its only bank called ANBC, ANBC calls TD to verify the funds are available, and get positive info, ANBC deposits it at the BNS in Toronto, The cheque gets to TD bank and go thru the CAN clearing system, the funds are debited from that account. The same day BMR gets back to TD branch and didn’t authorize it, and notifies their branch. TD bank asks for a copy of the cheque[processed at the data centre], the hold expires on April 11, on April 16 TD gets the cheque and BMR verifies that the cheque is a forgery. TD has to credit BMR[advised that there was a problem on the electronic statement] 
Who should bear the loss TD bank or Advance?  The one that bears the cheque, bears the loss; Advance. Exceptions- within a day of getting the cheque you must advise the other bank, the US clearing rules do not come to the rescue of Advance bc it was a CAN cheque, Advance is not a member of the CAN payments association and cannot get compensation thru them. The judge decides that the CAN clearing rules cannot be used in favor of Advance bc it is not a member.. but does not be exposed to any risks nor can it benefit. P. 322 Advance makes 3 arguments—governed by CAN rules, TD accepted the cheque and not entitled to receive it. P. 323- judge deals with 2nd argument- TD accepted the cheque within meaning of the bills of exchange act. Acceptance is government by a series of provision in the Bills of Exchange Act, (technical interpretation), the judge finds that the cheque was not accepted by the way you are required to accept it the court finds it as not being accepted. TD paid the cheque and was not entitled to return it. P. 324 right 2c. advance argues that the clearing is a modern… rejected bc the court decides presentment has to be to the unit of the branch where the cheque was drawn. Policy- 7 days isn’t long enough to be holding a cheque. * the clearing process for a US bank is different than the CAN clearing process.



Shapera v. TD Bank
P that signed a real estate deal to buy a building. There is an agreement of purchase and sale, offer, acceptance and agree to close the deal. The P gives his deposits cheque and signs the POSA and puts a stop payment on the cheque but messes up the date. The bank teller certifies the cheque (guarentees funds saying the cheque is good)  by accident. Either party can certify the cheque. S sues the bank. Who’s mistake makes them liable? In this case the judge concludes that the stop payment to be effective must be unambigious s. 167 of bank exchange act. S’s mistake voids his countermans(stop payments) constructions, even though the bank made a mistake he is under the agreement of purchase and sale and is obligated to pay, therefore he didn’t suffer any loss. 
· the stop payment was given in a timely basis but there was a mistake on the cheque itself(got the date wrong) therefore it is void. 

Pella hunt Case
P sold windows to timbercraft and T stopped payment on the cheque it had made payable to P drawn on the TD bank account. The bank accidently paid it out, T made no mistake and was credited by the bank by the amount of the cheque. TD sues P p. 338-339 the court said the bank is successful bc P has an action against T.. this way the bank doesn’t have to bear a loss for something that the bank can recover anyway. If P knew this P could have 3rd partied T. 

Remfor Case p. 332
The dates become important, july 12, 1972 the P company write a post dated cheque for 3 months later of  10, 853 dollars, and wrote it on a line of credit with the bank, 6 days before the cheque and orders a stop payment, gets the date right but says it was 10, 800. The P has a valid reason for stopping the payment- already paid the other party, on September 25 the cheque was certified bc the amount was not the same amount required. the bank loses, the judges that the error was soo minor that the error should not preclude that the P should not have the stop payment honored. The result is unjust in the end; one person out the money, one party gets double payment. The 3rd party is not a party to the contract, but a 3rd party claim should have been brought bc he was unjustly enriched.  

AE LePage p. 339
Bank cannot withdraw a cheque that has been certified.
 
Stop payment error free is made by a customer on the cheque, the cheque was certified by mistake, the bank could not recover the funds from the payee and could not look to its customer to recover. The customers debt was discharged, even though the it was error free, the C would be unjustly enriched bc the debt was discharged. 
 Clansmen resources v. TD Bank
The bank makes a mistake, TD relies on a clause in the banking agreement that excuses it from willful negligence (not liable) K sues on the grounds that the waiver should be narrowly construed. The waiver is invalid bc it was poorly drafted, the ambiguity will be construed against the writer; the bank drafted the agreement. 



p.355 the collecting bank 

Stanley works v. BCN
S gives B posted dated cheques were drawn at BCN, B deposits the cheques at RBC, over time BCN gets worried about S’s solvency, instead of returning it(they have a right to if they are worried about solvency) they doddle, while they are waiting another cheque comes in, held the cheques for 11days b4 they held them as NSF. The clearing house rules have a shorter limit then this, RBC sees the cheques are bouncing and deducts the credits from B’s account. B sues BCN for breaching the clearing rules and add RBC as D too, the court decided that B has no contract with BCN, even though it broke the rule, B does have a good cause of action against RBC, the court finds in favor of B against RBC but not against BCN. RBC breached its duty of care by not pursuing BCN- good policy decision. 

National Slag v. CIBC p. 357
This case is even if there is a breach of the clearing house rule by the bank but if it doesn’t result in damages to the customer the C cannot recover anything if he/she wouldn’t have suffered damages. 

Forgery
CP Hotels v. BMO
S.49 of the bills of the exchange act-p. 365 subject to this act when a signature is forged the unauthorized signature is wholly inoperative or no right to discharge or obtain the payment .. the bank is on the hook for forgery unless the C is precluded from setting up the forgery against the bank. This case shoot down an earlier SCC that was going in the wrong direction Areo transfer case- a sophisticated might be committed as creating forgery against the bank even in the absence of the verification of agreement. P. 378- in conclusion I am of the opinion the C does not owe a duty to the bank to report… right c. 

Le Cercle v. NB p.380
The SU had crime insurance, this case is bwn the insurer and the National Bank. The SU suffered a loss from employee fraud, and had crime loss insurance to cover this and paid the circle in full but the insurer feels that the circle has an action against the SU. The book keeper of the C, the fraud of the employer made payments in her own name. the bank was negligent. The C argues that the C verification agreement is unclear, the C argues that the CVA is unfair bc it does not cover the banks negligence. P.380 2nd c  will within 30 days… the employer did not cheque its statements to see that the cheques did not go into the bank account. The judge decides that the CVA provides complete coverage for the bank, and the bank was entitled to rely on the agreement. 

Kelley funeral homes v. CIBC
Larkin of KFH between 8 years he cashes 189 forged cheques. 




Don Bodkin Leasing
Forgery over 4 years. You need different people in charge of all the books. 


Verification agreement- requires you to verify that the bank statement is accurate.. 
Must have adequate internal controls ect.. then the onus shifts from the bank to the C in the parameters. 

Obligation of Secrecy
There is a common law duty that pre dates L for confidentiality. Tournieu decision- under very limited circumstances are they allowed to breach it. The C obligation can be breached when disclosure would be in the interest of public safety, required by law P. 396 

Lilico case 
Person suspected of fraud, went to bank to get info. The bank gave them that info, and that info was used in the avadavat of the police to get the search warrant. 
The court decided that the bank was not really breaching its C obligations bc the info they produced did not go to the biographical core of the person, very minimal, the court decided that this search warrant would still be valid. The court felt that the search warrant was valid bc the info was minimal, result that came is that bank are allowed to release info that does not go to BC.. now a bank is required to report suspicious transactions to fintrax. The charter arguments is that fintrax is just sorting this info to trace where the money is gone.. to catch money laundering.. this contracts the privacy rights and PEPIDA and there are ten principles of privacy.. 

CIBC v. Sayani- p.398





Guertin v. RBC* 
Bank manager has a customer, BM tells his wife and gets the location and buys the land. There was a conflict of interest and breach of FD.  

[class eleven] 
electronic banking and credit cards- 
the nature of the laws that regulate this area is far less regulated than the non electronic banking. 
The governance of this area is a Set of rules put out by the Canadian Payments Association. It is a contractual relationship between the bank and this organization to obey these voluntary rules. We are dealing with things that are produced by non profit organization; they are not really laws.. we have gone back to the old days in the way we do banking. 

The bills of exchange act – recognizes and a deal with written instruments- doesn’t say much about electronic banking. 

The defacto regulations over electronic banking- the reality, which everyone follows even though they are not legally obligated too. P. 316 text- in contrast to the US where the electronic funds transfer acts in CAN there is neither legislation nor case law, the rules are under voluntarily regulations created… 
p. 320 explains what clearing and settling are..lvts system- used for large transaction systems.. the law society worried about these schemes you cant countermand an LVST but you can for an ACSS, telling lawyers to take extra precaution. You must act pretty fast before the settlement is processed. 

CPA has rules for online payments- ruleE2 outlines consumer rights on their websites.. 
And their position on cheque imaging.. this was going to be the one process for clearing cheques in the future, but didn’t introduce it in 2008-2009..  for preauthorized debits.. you must check your rights.. Canadian debit cards..
*electronic transfers are governed by CPA terms, not legislation or case law. 

Credit Cards
The cost of borrowing regulations, are online. 
The new regulations created a new minimum grace period of 21 days provided you pay the balance in full and lower the interest costs and to disclose the interest rates. 
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