MIDTERM #1 – Mana 479

PART 1 – CONSTITUTION 

Canadian constitution 1867-1982 became INDEPENDENT, constitution has two major sections: 

Section 91 (Federal):  
· Criminal law
· Postal services
· Military
· Divorce
· Indians & lands reserve for Indians 

Section 92 (provincial): 
· Property & civil rights
· Marriage
· Administration of justice 
· Labour relations (have been added since they are more closely related to property & civil rights

Exception to labour relations in section 92:
· Federal employees, provinces have no right to regulate the working conditions of these employees
· Federal enterprises, right to regulate industry imply the right to regulate to labour relations. E.g. railway, radio station, banks, airports, interprovincial ship lines, etc. 
· POG (peace, order and good government)
· Criminal law,  
· Indians enterprise.. Provincial take care of them
· State of national emergency, they have to power to suspend the application of normal labour relation 

Application of constitution
· Qualification of the law, if it’s under provincial law, some federal employees can benefit of it
· Qualification of the enterprise, look at the nature of the enterprise in order to determine if it operates under provincial/federal laws
· Indivisibility, if one enterprise is qualified as federal it cannot be divided.
	Exception: railway and hotel


These sections are important became they specify who as jurisdiction to legislate in a particular area (provincial/ federal)

*If provincial fail to administrate a law.. Federal cannot fill the gap 
*When federal tries to put a law regarding provincial law.. It’s unconstitutional. 
*Territories operate under federal law.
*POGG (peace, order and good government)

PART 2 – INDIVIDUAL EMPLOYMENT

Two parties: E’EE, E’ER 
E’EE: natural person
E’ER: protect health, safety and dignity of E’EE. Can be a natural or a legal person

E’ER makes contract with E’EE. So if E’ER have 100 E’EEs, he will have 100 contracts.. Under a unionize, the E’EE will have one contract (collective agreement)

	2085. A contract of employment is a contract by which a person, the employee, 	undertakes, for a limited time and for remuneration, to do work under the 	direction or control of another person, the employer

*Independent employees can do whatever they want!

ELEMENTS OF THE CONTRACT

1. The work
· Manual, intellectual, part-time, full-time, etc.
2. Remuneration 
· Do the work = get paid
3. Subordination 
· No employment agreement if there’s no element of subordination
· E’ER right to determine WHAT work will be done, HOW and WHEN the work will be performed and the right to SUPERVISE AND CONTROL its execution

	2099. The contractor or the provider of services is free to choose the means of 	performing the contract and, with respect to such performance, no relationship of 	subordination exists between the contractor or the provider of services and the 	client

FORMATION OF THE CONTRACT

1. Simple consent
2. No form is necessary 
· Can cause problem if someone ears 15$ but the E’ER said 14$. 

CHARACTERISTICS OF THE CONTRACT

1. Bilateral (both parties have obligation)
2. Onerous (money is involved)
3. Communitive (You know what you getting into)
4. Successive performance (each party perform their part of contract)
5. Intuitu personae  (Hiring you not your brother)

OBLIGATIONS OF THE E’EE (2088)

	2088. The employee is bound not only to perform his work with prudence and 	diligence, but also to act faithfully and honestly and not use any confidential 	information he obtains in the performance or in the course of his work.
	These obligations continue for a reasonable time after the contract terminates 	and permanently where the information concerns the reputation and privacy of 	others.

1. WORK
· Work perform under direction and control of the E’ER
· Can’t require the E’EE to act in a manner which contrary to PUBLIC ORDER/ILLIGALLY
· Can’t invade private life (without justification) 
· Work must be performed prudently (best efforts or obligation of result) and diligently (quality and quantity of work produced). Not respecting these leads to dismissal for incompetence or incapacity

2. LOYALTY AND DISCRETION
· Honest and loyal
· Can’t be dishonest or tarnish the E’ER’s reputation
· E’EE can’t be put in conflict with interest of the E’ER
· E’EE must protect CI
· NON-Compete clauses
· Type
· Location
· Time period
						**SEE NOTES
2089. The parties may stipulate in writing and in express terms that, even after the termination of the contract, the employee may neither compete with his employer nor participate in any capacity whatsoever in an enterprise which would compete with him.
However, the stipulation shall be limited as to time, place and type of employment, to what is necessary for the protection of the legitimate interests of the employer.
The burden of proof that the stipulation is valid is on the employer.








3. SECURITY
· Perform work prudently

OBLIGATIONS OF THE E’ER 

1. WORK
· Provide work space, tools and complete as agreed upon

2. HEALTH, SAFETY, DIGNITY AND PRIVATE LIFE
· Take any measure to protect the health, safety… of the E’EE
· Dignity: protect against harassment

3. REMUNERATION
· Must pay for work done

DURATION OF THE CONTRACT

Contract can’t be for life (2085) but can be for indeterminate term or fixed term (2086).

1. Termination by mutual consent
2. Termination by force majeure
		Bankruptcy, long-term illness
3. Termination by death

	2093. A contract of employment terminates upon the death of the employee.
	Depending on the circumstances, it may also terminate upon the death of the 	employer
		E’EE dies, the contract is over
		E’ER dies, might be terminated. If activities continue the E’EE’s 				contract isn’t over (2097)
4. Termination for serious reason (with cause)
· Only serious reasons can terminate immediately 
· E’ER cannot waive the notice an E’EE gives but can indemnify the E’EE for that period of time. 
· E’EE must consent to resign
· Serious reason fro E’ER=E’EE serious breach of obligations un 2088	
· Vice-versa 2087
5. Termination of indeterminate contracts (2091)
· Giving reasonable notice: work the period of time or indemnity in lieu 
· Calculated by: nature of employment, particular circumstances, length of time E’EE has worked for E’ER and the age of E’EE
· E’EE can’t waive his right to a reasonable notice because it’s Public order
6. Termination of fixed term contract
· Finish on the date
7. Alienation of enterprise
· When enterprise changes hands, the employment contracts follow the enterprise

RECOURSES
1. E’ER’s recourses
2. [bookmark: _GoBack]E’EE’s recourses
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