
Duty to Warn (dealing with negligence)

Tort liability.
-Providing goods or services to the public and aware to warn the public/consumers of risk
-Expression of standard of care for product manufacturers, businesses…
-Dairy queen store putting up a sign saying food may contain nuts, duty to warn, therefore met their standard of care
-Therefore IMPORTANT because it’s a specific kind of standard of care.
[bookmark: _GoBack]
Step 2: (negligence test) has the defendant met the standard of care? Reasonable seller of hot beverages would ensure there is notification of the hot beverage somewhere on the cup.

Another ex: the lady against the hot coffee.
http://en.wikipedia.org/wiki/Liebeck_v._McDonald's_Restaurants
-tend to have a dramatic effect on the marketplace ex: timmies cup says, “caution too hot”

HEDLEY BYRNE
http://en.wikipedia.org/wiki/Hedley_Byrne_%26_Co_Ltd_v_Heller_%26_Partners_Ltd
-Never retell this story in the course for an answer, however we’re allowed to refer to this case for its legal principles that came out of this case, which is important.
-HB was an advertising agency active 50 years ago.
-Was approached by potential customers, which they had never worked with them
-Their concern was that if we do this work, what if we’re not paid? Since the customers wanted to put the work done on credit. So they were concerned they might not get paid.
-Hedley Byrne was concerned that the customers were “creditworthy”.
-They didn’t know what to do, so they approached their own bank to ask if they could get any info about the customer. 


			HB’s Bank                                     C’s Bank

			
			    HB		C

-HB asked their Bank if Customer (C) is credit worthy or not.
-HB’s Bank asked C’s bank if C is credit worthy. C=costumer.
-C’s bank sent back a letter stating:
1. C is credit worthy.
2. You cannot rely on this information being true (Disclaimer).
Disclaimer-to not claim something; purpose: to remove liability.

-HB’s bank sends HB the letter they received from C’s bank.
-HB did the work but didn’t receive a check from C.
-The only party that has the information about C, is C’s bank, HB has to rely on C’s bank for the info. Professional attributes; we would technically need to supplement why a duty of care is owed.
Why is a Duty of care owed; ie. If no disclaimer.
1. Reasonably foreseeable why
2. The defendant is relying on the professional knowledge/accuracy presented by the plaintiff. 

-HB filed for negligence against C’s bank: saying that C’s bank owed valid information. No intentional tort; deceit. It should’ve been reasonably foreseeable that there was sufficient proximity (client of HB’s bank would be the one who would be relying on the information).
-The majority of the court decided that C’s bank did owe a duty of care to the group of HB’s bank.

Ultimately, the plaintiff is relying on the engineer’s specialized skill, knowledge and experience. (Hedley Byrne)

-At the end of the day, the court found that C’s Bank was not liable because of the disclaimer.

*Disclaimer: Takes away liability that would otherwise be there (on statements made verbally or in writing).

-doesn’t work in contract laws
-disclaimers work because you were warned ahead of time, however you weren’t allowed to rely on it. If you did, you can’t complain. 

-one of the issues for hiring an individual to do the work is for liability, also that we’re not experts or have the experience in having been trained in that profession.


Remember; disclaimer removes the duty of care.3 Issues in Negligence sum up
1) The thin skull plaintiff(egg shell plaintiff)
-lets say you’re driving your car and you’re not driving well and swerve to not hit a squirrel, you hit a teen. Young person, and it hits the hand that they don’t use and its not sports season. 
-hypothetical scenario 2, you hit an older person and it affects their mobility to take care of themselves, and takes a longer time to heal
-hypothetical case 3, you hit a famous pianist and they can’t do work…
-is there a standard amount given out of all of these cases? Is there a difference between the 3 examples?
--yes there is a difference
-if the type of damage is reasonably foreseeable you are liable to the extent of the injuries for that plaintiff, then you take the plaintiff however you got them.

Therefore sum up:
Take the plaintiff as you find him or her. If injury affects the plaintiff more than it simply would as defined. (Ex. Hand injury to a professional pianist)  The defendant will have to pay the plaintiff more.

The type of injury is reasonably foreseeable but the type of plaintiff is not.

2) Contributory Negligence
-to contribute to negligence
-a plaintiff being liable to a greater or  lesser extent for his or hers own injuries. Things you have done or haven’t done as a plaintiff, contributing to your injuries.
-can contribute to your own injuries (ex a guy falling down in the winter because it was too slippery but he had old sneakers, so his fault)
--to a greater or lesser extent, he would be found contributory negligent to his own injuries.

Therefore sum up:
When the plaintiff is found by the court to have contributed to his/her injuries.
There are two aspects to it:
1. Not taking enough care to prevent injury.
2. After injury you don’t take steps to improve injury (that a reasonable person would take).
 *this would be on questions in m/c and t/f 

3) Strict Liability
-type of tory						
-everything is usually based on however this isn’t 
-not a function of fault at all
-your injuries were caused by this and they are liable



ex. you have something dangerous, it escaped. You’re in trouble/fault for the injuries.  It doesn’t matter precautions you had to prevent its escape.  There was no discussion of duty of care… because it escaped you breached the duty of care and are in trouble.

Therefore sum up:
1. The court does not ask if a duty of care was owed or if it was breached.
2. It is exclusively about whether injuries are a direct result of actions.
3. It is simply a causality question.
Ex. If you keep something dangerous on your property and it escapes and harms others: Strict Liability applies  you are on the hook, you are strictly liable.
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