Lecture 4
GNG 4170    State law generally, then apply it to the facts.


Equitable Estoppel -addresses problem of a gratuitous promise; it is not useful and is useless to contract. A gratuitous promise must be made in order for equitable estoppels to apply in a hypothetical. The contract is not amended in any formal way, if you want to change a contract, both parties have to agree to that, it is the understanding that the new contract will be used legally from that point forward. 
EE protects expectations brought on by both parties, ie. Strange invoices = extended time to pay that contract, EE is for one-off situations.  

We use EE to stop gratuitous promises, these are true for all contract terms.

Note; Optioner - land owner
Optionee -  contractor

For all hypotheticals: explain what type of problem it is.
-This question concurs GP and EE…
-Gratuitous Promise is a lack of consideration given for exchange…nothing given.
-normally just basing your argument on GP wouldn’t work, but they would argue and say EE applies.

The contractor has to show 3 things to apply:

1) pre-existing legal relationship-showing foundation of a legal relationship 
2) Must show was promised or reasonably lead to believe that the strict terms of the contract would not be enforced
3) relied on that promise or understanding and it affected what was or wasn’t done (clearly the party relied on that promise no matter what the facts are; not needed on professional exam)

John Burrows
*rare occasion when referencing this case

-supply of equipment
-lent him $12000, and made a contract on how to pay back
· The contract is on the first day of every month has to pay $1000 and the interest
· If after the 12 payments, debt is paid off
-if he defaults in anyway, can make him pay all the debt at once
-always making excuses on paying then on month 7, demands that the entire debt has to be paid at once
-John Burrows makes an argument under EE that “he led him to believe his terms aren’t strict”
-court called it “indulgence” for which he was passively not complaining for the first few months
-in order for EE to be valid, #2
-there is a requirement of an active form of communication from one parties side to another, his silence on this; indulgence (ie repeated forms of indulgence)

Owen Sound- not allowed to terminate
Conwest Exploration – deny the option/benefit
*PEO lots of questions sound like John Burrows, easy to be fooled
 there’s a different term/communication
 Ask what are the issues/significance of John Burrows

Language; trade usage is the specific industries use of language, specific words mean to a certain person in the trade; testimony, credibility of evidence.

Interpretation of Contracts; genuine ambiguity (reasonable)
-Normal dictionary/grammar rules (2 million dollar comma)
-Trade usages/rules- like what a word means in the trade, even though it’s different in the dictionary

1. Contra Proferentem (a rule of interpretation of contracts) 
-The court choses to use the interpretation of the party that accepted the contract; “against the party that wrote the contract”; the party that chose the language could have been clearer.
-This arises in situations where words in the contract are ambiguous.

 The problem is usually because of ambiguities of parties

Ex: happens a lot with insurance
The insurance would lose because they wrote the contract, ambiguities in the contract; after losing case they will make amendments to the contract so the issue doesn’t arise.

2. Parole Evidence Rule
-“to the side”, based on the idea that a written contract is the best evidence of what a parties obligations are
-Based upon the idea that the written contract.  It’s the best evidence of what your obligations are
-If the contract has been reduced to writing, you’re not allowed to introduce any evidence to court that suggest what you’ve agreed to is different in the contract. (ie. added verbal obligations, cancelling obligations, amending provisions)
-The parole evidence rule only applies to everything up until the contract is entered into/signed, thus it does not apply to equitable estoppel. 

Ex; have a contract that says 15 days but they talked and agreed to 20 days, not in writing therefore not admissible in court on a basis of parole evidence rule.

1) In the future if you write a contract, if there’s a change or something make sure you resign the contracts. 
2) Lying (difference between EE)
-they never overlap overtime

Is used to reflect on the written document, express terms of contract=terms that are specially communicated; terms that have been expressed in writing/verbal, in order to sue for breach of contract, they must have breached a term

Tendering Process; When an organization indicates when certain work needs to be done, and that need is communicated out to the world, and businesses are entitled to place a bid on that work.
1. owner gives out info/rules
2. people bid
3. owner selects winner
4. job gets done

When we focus on the mistakes being made, it is made by one side of the contract; the bidder, therefore it is a unilateral mistake. 



Facts				Results
		
		          LAW

Facts + Law = Results





For Belle River, the bid didn’t add up to the total amount and the court called it an “obvious case”
Obvious Mistake A mistake the owner can independently discover, not something you’ve been told.
Snapping up an offer Contract law accepting an offer knowing it is incorrect while accepting the offer.  You cannot form a contract based on this. 

The outcome for an obvious mistake is no liability.


1980’s Ron Engineering
-Put in tender.
-When the bid was put there was a requirement for a tender cheque.  Shows you’re committed for this tender (deposit).
-Deadline passes, and realized there was a mistake after.  They say we want out, and owner said no, as soon as you put in your bid, the owner does not have a legal obligation to remove the mistaken bid from consideration. Belle River wanted the deposit cheque back, regardless of if the deadline has passed or not. As soon as you submit a bid, you’ve accepted contract A, you’re now part of the tendering process. 

-Ron Engineering wanted their deposit back, regardless of the fact that they were replaced.
-The law changed, Belle River law doesn’t apply, and makes 2 contracts
-Contract “A”- Bid
-Contract “B” (the contract worked on, obligated to go through with it if you don’t want legal consequences)

-Recognition of the new contract (Ka)
-Ka is about the tendering and the selection process itself	
[bookmark: _GoBack] “Unobvious” (facts) mistake, court decided that the owner would keep Ron Engineering’s deposit, since it was in the contract that in this situation, owner would keep deposit, because RE didn’t sign contract B.

-Therefore unsuccessful in getting the cheque back
-Each contract entered is contract A




image1.emf
TIME

Owner gives 

invitation to tender

Bids are 

submitted

Owner chooses

Construction K

Os

+

A

=

K

O

+

A = K

a

K

b

Belle River (BR)

-Case: Example of how courts 

used to look at the tendering 

process. 

à

 They only saw that 

when a tender is submitted, an 

offer is made, the acceptance 

is when the owner selects the 

tender, leading to a 

construction contract.

-Mistake: On the tender cover 

there was a mistake in the bis, 

the amounts in the subpages 

were added incorrectly. 

à

‘Obvious’ mistake:the owner 

could have found the mistake 

on his own; therefore, tender 

had no liability. 

RON Engineering 

-Case: Supreme Court saw two 

contracts formed (before only one 

was seen). The new contract 

involves the tendering and 

selection process itself. The Court 

said that when the owner puts out 

info/rules for submitting the 

tenders, as soon as the tender is 

submitted, the rules are accepted. 

The Court simply called it 

contract A.

-Mistake: Fundamentally different. 

à

 ‘Unobvious’ mistake:the 

numbers added up, but wrong 

numbers were used; therefore, the 

Court applied the rules of contract 

A.


oleObject1.bin
TIME


Owner gives invitation to tender


Bids are submitted


Owner chooses


Construction K


Os


+


A


=


K


O


+


A = Ka


Belle River (BR)
- Case: Example of how courts used to look at the tendering process. à They only saw that when a tender is submitted, an offer is made, the acceptance is when the owner selects the tender, leading to a construction contract.

-Mistake: On the tender cover there was a mistake in the bis, the amounts in the subpages were added incorrectly. à ‘Obvious’ mistake: the owner could have found the mistake on his own; therefore, tender had no liability. 
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RON Engineering 
-Case: Supreme Court saw two contracts formed (before only one was seen). The new contract involves the tendering and selection process itself. The Court said that when the owner puts out info/rules for submitting the tenders, as soon as the tender is submitted, the rules are accepted. The Court simply called it contract A.

-Mistake: Fundamentally different. à ‘Unobvious’ mistake: the numbers added up, but wrong numbers were used; therefore, the Court applied the rules of contract A.



