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Remedies for Breach of Contract
Direct damages- ask yourself “what was I specially promised under the contract?  What was I going to get from the contract?” 
-what was I specifically promised under the contract the injuries incurred.  My injuries that result and the damages I am claiming for not getting for what I was specifically promised under the contract, are the direct damages; Damages that compensate for what was directly promised in contract.
Indirect damages (consequential damages)- damages that weren’t specially noted in the contract but were reasonable foreseeable damages.
Ex: purchase air filters that state they will remove 99% of particles in air, they only remove 55% and then are fined for bad air quality for $25000.  Had to find another supplier/spent extra money to get it running perfectly. Therefore more money spent; direct damages? Indirect damages? 

Liquidated Damages- fixed or certain
-the parties can agree in advance that a certain kind of breach, THIS is what the reasonable foreseeable damages will be.  Parties agreeing in advance what the damages will be in specific situations.   It gives certainty to the contract and the relationship.  Ex someone runs a courier company and for every hour late he pays $25 and he is 2 hours late, liquidated damages are $50 no arguments it was agreed on ahead of time as part of the contract.
Example. Deliverying flowers, if  you’re late you owe me $17000.  The guy is late.  Does he owe him $17000? – NO “Penalty Clause”- you should only be damaged to reasonably foreseeable damages. 
If PC you have to show that all the damages are out of proportion, and then the court will determine that it is a PC. If it is all out of proportion it is a penalty clause. Contract law based on certain fundamentals only entitled to reasonably foreseeable damages.  Contract should not entitle you to a windfall.  Therefore you do not need to justify liquidated damages.  To prove something is a penalty clause must prove that it is unproportional to reasonably foreseeable damages and therefore won’t be enforced.
Can have a contract with an exemption clause but no liquidated damages
Can have a contract with no exemption clause but has liquidated damages
Exemption clause limits to what you’ll pay (damages).  Liquidated damages puts a specific amount on a specific breach.
What if you have both and somehow all liquidated damages exceed Exemption clause?
-pay to amount of exemption clause
REVIEW:
Liquidated Damages are damages whose amount the parties designate during the formation of a contract for the injured party to collect as compensation upon a specific breach (e.g., late performance).
When damages are not predetermined/assessed in advance, then the amount recoverable is said to be 'at large' (to be agreed or determined by a court or tribunal in the event of breach).
Penalty Clause  out of proportion of what’s reasonably forseeable. 
Freedom of Contract -  the ability of having/making legal contracts.
Mitigation; duty to start finding/ looking for another job.

Equitable Remedies.
In contract there is an obligation enclosed on the party that hasn’t breached a contract (innocent party). That obligation is called “mitigation” which states that the innocent party has to take reasonable steps to minimize damages on a breach of contract. Ex, at home and hired a plumber and they didn’t do a good job, and water leaks on a comic collection. You have to take reasonable step to minimize mitigation (your loss), like you should have moved the comics away. Ex. If you lose your job, you have to take obligation mitigation to take reasonable steps in finding a new job. 
There are 2 equitable remedies for breach of contract:
1. Specific performance-order of the court that compels someone to do some act usually complete the contract.  Rarely granted because when equitable and common law principles merged.  If damages are considered a sufficient remedy equitable remedy is not possible.  Fungible items,  one thing is a complete and perfect replacement for another.  Ex an ipod is damaged another identical ipod can be purchased.  One place where specific performance applies is land.  Land with these buildings, this land does not exist anywhere else therefore damages may not be sufficient remedy.  Therefore court order to transfer land is issued specific performance
Takes the form  you must do               . Courts will rarely grant order. Example: Selling/buying land (considered ‘unique’ historically)Order for specific performance.

2. Injunction- “you must not do x” it is a prohibition, kind of the opposite of specific performance.    Injunctions are much more common than specific performance as an equitable remedy.  If someone is continually breaching contract,  and you get damages you have not stopped bleeding, more damages next day, an injunction stops the injuries from occurring from that point on.
Takes the form  you must NOT do               . Easily given orders.
Quantum Meruit- not traditionally common law or equitable remedy, from latin meaning an “amount deserved” if goods or services are requested to be provided and there is no agreement on price, the law implies the obligation of quantum meruit.  The usual amount charged by the contractor for the good or service.  That is the amount legally owed. 

Ex go on a dinner on valentines day and there are no prices on the menu, you never agreed on a price, but there is still “quantum meruit” which is an amount deserved.  An amount normally deserved for that amount, and that amount is legally what is owing which is “quantum meruit”. 

Ex doing work for someone they say oh btw can you also do this with no agreement on price.  You do work then attach the invoice of what you would usually charge.  Quantum meruit, amount deserved is the usual charge the business would charge.
EMPLOYMENT

Employment Law- employer has individual contract with individual employees.  The contract is specific to each individual.
                                                      
Labour Law- employer has 1 contract with all employees (standardized and applies to a large group of people and Is negotiated as a group) union. The agreement applies equally to all involved
                                                      
Definite term - In terms of employment, if you have a fixed term of employment for a year, and the employer lets you go, you are entitled to the remainder of the time left at the company. (for a definite term of a contract)
Indeterminite term (no fixed ending) – there are 2 distinctions:
1. Statutory- you are entitled to minimum notice, indicated that if you have been at your place of work for X times, you are entitled to that bit of time. The longer you work, the more time noticed you deserve, pay instead of notice. If you don`t pay the minimum notice, then trouble with the government; minimum statutory requirements.
BUT UNDER COMMON LAW:
2. Common Law- reasonable notice or pay instead of notice. Might not be the same as statutory minimum notice.   B v globe and mail.  No one is entitled to their job no right to keep your job, you have right to minimum notice to find other employment.  Factors include age of employee, number of years worked/time, degree of responsibility, availability of other similar employment.  Wrongful dismissal usually ends in settlement.  “ i was given minimum notice but not reasonable notice.”  Employment Standards Act- Notice or pay instead of notice.
If was given minimum notice, but I wasn`t given reasonable notice. 

Statutory – minimum notice.
Common Law- “reasonable notice,” may be higher than minimum notice. (age, importance of your job, availability of work etc.)
**4 ways people are dismissed;
1. Incompetence-if you’re not able to do the job you were required to do, you may be let off; cant do job
2. Misbehaviour/embezzlement – ex beating up the person beside you
3. Disobedience- “the law of master and servant” (employment), you’re working for what people are telling you to do. For that reason you can be let go. ; not listening to boss
4. Prolonged (extended) Illness – contract is essentially frustrated
Discrimination; Human Rights Code
1. Sex
2. Sexual orientation
3. Marital status
4. Age
5. Citizenship
6. Place of origin
7. Creed
Restrictive Covenant- ie. A non-compete clause
Civil Actions
Limitation periods can dismiss claims. Limitation act 2002, current legislation that applies, now a general harmonized 2 year limitation period (some exceptions) from the day the cause o action arose. Under common law, discoverability principal; clock doesn’t start ticking till you are aware if the wrong or a reasonable person is aware of the wrong. Ultimate limitation period of discoverability (15 year limitation period). Courts no longer enforce the contract agreed limitation periods are no longer in effect. Access to justice act of 2006 amended that part of the contract for businesses, as long as that contract where consumer protection applies.
How a civil suit works; information below, not examinable.

1st issue is what court?
If your claim is for damages alone, money, and if your claim is $10,000 or less you can bring your claim to a small claim’s court (court of the people).  Designed for the average citizen to bring their own action and go through the process themselves without legal representation.  Therefore if $10,000 or less you can bring your claim to a small claim’s court.
Many other actions are brought up in the Superior court of justice. 
How does a claim start- issuing a statement of claim. 
 A statement of claim- is a document which lists who the plaintiff(s) and defendant(s) are.  The very first paragraph is what relief the plaintiff is claiming.  If $10,000 in damages, or $15,000… then someone in the statement of claim is simply stating the law and the basic facts showing the law on why you owe that remedy(s).  Therefore this is a statement of claim.
The statement of claim is issued and served, and then person responding to that makes a statement of defence. 
A statement of defence- issued in response states what paragraph in statement of claim they:
1. Agree with
2. Disagree with
3. Have no knowledge of

If you who got a claim, and you also want to create a claim, then you have to first write the statement of defence, and then a counter claim where you would be the plaintiff by counter claim.  So all the parties are being brought together.  All together called the pleadings.  So  all of these statements are called the pleadings (statement of claim, statement of defence, counter claim…).
The pleadings define what the claim is.  All relevant points, and facts supporting the claim.  Once all the pleadings are closed, in Ontario there is a 3 hour mandatory mediation session.  Mediation is a type of ADR (alternative dispute resolution), and it simply happens in a superior court of justice.  You have to attend.  Ottawa was the trail area, and was found to be so successful it became used everywhere in Ontario.  ADR are the different ways in which parties may try to resolve disputes.  One type of ADR has become intersected with proceedings in Ontario.  Mediator ( the neutral party) uses their professional knowledge/skills to foster positive communication between the parties.  The two parties don’t even need to be in the same room together.  Mediation is successful because it forces two parties to talk together and express thoughts/feelings.  Mediation can make parties settle on several issues maybe not all but then it has at least narrowed what is moving forward in court. 
Another type of ADR is arbitration. In arbitration, an arbiter (neutral party) is essentially a private judge, since coming to a decision, doesn’t have to be a judge.  Typically used when judge or jury likely wouldn’t understand the dealing with a very specifics of a certain field.  With arbitration parties get to pick someone who they think will understand the case better.  The decision of an arbitration might be much more efficient and trusted, since the parties can pick someone who could be appropriate in making a decision.  Ex, you’re having an engineering dispute, a regular person would be lost in terms of engineering, so you can pick someone who knows engineering and is neutral to both parties.  Arbitration can also be a private subject to non-disclosure agreements.  Arbitration with no appeal clause is not able to be appealed or redone it is law.
Discovery Phase-in a civil action you have the opportunity to find out about the strength of other parties case, and in return they can find out the strength of your case as well. 
	Documentary discovery- must prepare affidavit of documents, which is a list of documents in your possessions (phone messages, papers…), identifying all the documents relevant to the dispute (document – reproducible material. Like video tape…)
	Examination for discovery- you can compel one person from the party to come in front of court reporter and be asked questions under oath. 
When all of this is done, there is a settlement meeting. 
Pre trial conferences(settlement meeting) –both parties prepare a settlement brief.  Both prepare a summary of their case and present it to a judge or master (that person cannot sit at the trail).  Who having heard summaries senses and gives views about the case.  If not settles then a date is set for the trial. 
5-15% of cases go to trial.
Appeal to the court of appeal (can always appeal).  Maybe apply to supreme court (must request leave to appeal to supreme court) and they have to grant you an audience.  Won’t get audience unless national interest or conflict of legal principles.
Back to examinable material;
Usually the plaintiff will ask for legal cost fees; litigant will ask for interest (pre judgement and post judgement).
Garnishment; up to 20% of earnings there to pay your dues.
[bookmark: _GoBack]Writ of Seizure & Sale; sale of property there to satisfy their dues.
Judgement Deptor Examination; compel someone to be question under oath.

Limits of freedom of contracts:
The idea of freedom of contract law, make any contract and the law enforces it.  In some cases limited ex penalty clauses in liquidated damages.   Rc are presumed to be unenforceable.  The starting point is that restrictive covenants is presumed void.  Usually in contract law if a party has agreed to a term it is presumed enforceable.  Restrictive covenants have the obligation on the employer having to show that it is justified.  It is reasonable and does not adversely affect the public’s access.  RC are presumed to be void/unenforceable.  RC is not a good thing, b/c you’re limiting employment and… presumed not enforceable.  The starting point for RC is that they are presumed void. 
RC usually has 3 parameters to them 
1. Type of activity prevented
2. Time factor
3. Geographic scope.- ex city of Ottawa, 100km from parliament, in Ontario, in Canada etc
The court will not modify RC. –means that the RC has to be judged as a whole, you take what you find as a whole, and is It justified in a terms of circumstances? 
If you come to the conclusion that you think it is not justification the employer is not going to get an injunction, so if it isn’t up held, you have to do the same work then very next day.  It’s in your best interest as an employer to have RC that are as minimally restrictive as possible while still protecting your interests.
The employer is usually looking to get an injunction (states: you the employee shall not….). It is already in the contract, but now the state is backing it up. 
· If the employer does not succeed, there are no restrictions on the employee at all.
· It is therefore in the Employer’s best interest to make the RC as minimally restrictive but still can protect his interest; will have a high chance of justifying the RC.

Steps in Analyzing an RC Hypothetical
1. State that we are dealing with an RC term  and area of Law is Restrictive Trade. State that the RC they are promised is presumed void because… Therefore the burden is on the employer to generally justify that it is specifically reasonable and does not affect public interest.  Speak of the 3 parameters.
2. At the end of the day, the court can enforce or reject to enforce, they cannot modify it; therefore, it must be judged as a whole.
3. Lead into your own discussion and what you believe and explain why it is justified or not under the circumstances.
4. Conclude that it is: –justified (employer will get the injunctionsame as the term but has the power of the state now)  OR –rejected (no restrictions at all on the employee)









Two kinds of hypotheticals types that he will give us:
Hypotheticals either restrictive covenant is black and white ( super reasonable or super unreasonable) or grey (both sides can answer question reasonably).  Both sides can point out dealing with restrictive covenant. Both sides can point out it is presumed void for public policy reasons. Both sides can point out therefore initial obligation/burden is on the employer to show restrictive covenant is justified. Both sides can show that these types of terms can have 3 types of terms with them. Both sides can point out only options for court are to uphold RC or reject it as written, the court wont modify it. Both sides can point out that therefore court must judge contract as a whole. Therefore either get the injunction or don’t. Therefore it doesn’t really matter which side of debate you are on both talk about the same set of issues legally.
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