CHAPTER 1: Introduction to law

1.1 ] What is law?
· Set of rules and guidelines by which a society has come to accept as a way of living and conducting itself. 
· Governing applies the law and enforces the rules. 
· Present in one form, in every society

1.2] The law of the Land
1.2.1] Origins 
· Early stage of civilization: focused on specialization of skills and how to master one specific skill
· Over time, people co-operate in communities and lived together
· For a community to function, there is a need for regulation. It provides security, stability and proper behaviour. 
· Some laws were passed on through generations by word-to-mouth or by codification (collection in written form)
· Need for more complex laws: communities became more and more complex and diverse 

1.2.2] Role of law in society today 
1) Ensures security, minimizes disruptions by providing punishments for those who disturb the social order
2) Enables compensation for those who suffered loss or damage because of a conduct
3) Establishes and enforces standards of conduct in the community (what is acceptable and what is not) 
4) Maintains the status quo: standard of conduct stated in he law remain in force until changed by authority
5) Enable the right to express yourself 

· The law allows us to use our rights freely as long as we don’t interfere with rights of others. 

1.23] Who decides
1) Community as a whole (the customs become the only way to behave)  
2) Community recognize one person as the wisest and accept that he governs
3) Group of people declaring themselves as rules. 

In wars: The Victor will impose its system of law on the loser. The community does not always determine the laws. The community with greater strength have more authority. 
Democracy: people determine who will make the laws and govern them (by election)

** Lawmakers can repeal (cancel) old laws and pass new ones 
Ex: Civil code of 1993 of Quebec was repealed
** The lawmaking authority can be controlled by a dictator, a religious leader, the military or the population. 

1.3] Law and Justice 
The law: 
· Words written by lawmakers having no emotions or feelings but having meaning
· The law does not apply itself; it is applied by the judges who have a better understanding of citizen in their community
· Tells us what is permitted and prohibited
· Instrument for enforcing standards of conduct. 

1.4] Law and Ethics 
Ethics: set of principles or moral values of a society; distinguished right from wrong 
Law: reflects these values

** Laws and ethics sometimes contradict each other. 

1.5] Understanding the domains of law 
	1.5.1] Private law vs. Public law
Private law: rules that regulate the legal relationship and obligations between individual citizens 
· Contract Law: legal relationships in matter such as leases and employments
· Commercial Law: how to set up an enterprise and provide G&S. 
· Property Law: settle boundaries differences with your neighbours
· Civil Liability Law: consequences of an individual’s negligence. 

Public law: relationship between citizens and state of nation or country. It regulates behaviour that affects the entire community and imposes strict punishment on those breaking the law. 
- Criminal law, taxation law, highway law, language law, bankruptcy law 

** In criminal law, we use the terms: innocent or guilty, charged for..
** In private law, we use the terms: responsible or not responsible, sued for..

1.5.2] Civil law vs. common law

Civil law: basis of law resides in legislation. Emphasizes legislative supremacy. 
· Based on general principles 
· Law decided by governing officials who codify the laws into systematic organization of statutes within respective subjects. 
· Codes may be private or public
· Each decision made by the court is based on the letter of law and not taking into consideration previous judgement

Common law: the basis for law is grounded in the principle of precedence and case law or jurisprudence.  Emphasizes on judge made law. 
· Decisions in court takes into account past judgements of similar natures
· You can formulate and declare a new law if the case facts diverge too much from the past judgements

Canada law system: mix of both civil and common law
Public law: common law is the basis of law
Private law: civil law system of Quebec and the common law of other provinces

**Function of private law: help citizens regulate their personal and business matters and provides a background of rule that everyone understands

1.6] Substantive and adjectival law 
Two parts of law: what are our rights and how to exercise them

Substantive law: find the substance of our rights. It is present in the Civil Code 

Adjective law: procedures enabling us to know what is ours under the substantial law.  Present in Quebec Code of Civil Procedure and not in the Civil Code. 

1.7] To sue- the five W’s. 
1.7.1] What and Why?
To sue 
· Start legal proceedings with the intention of a judge listening to your reasons of why the other party had an obligation to you.
· Begins with exchange of documents between parties each explaining why the payment is demanded or denied 
· After, go to court, to argue or plead before the judge. 

1.7.2] Who?
· Parties are referred as creditors (making the claim) and debtors (receiving the claim)
· There may have a few creditors and a few debtors affection at the same time. 
· When creditors take a legal action (proceeding or court action) against the debtor, the parties are referred as plaintiff and defendant (sued by the plaintiff) 
Class action suit: when multiple creditors, not associated, want to undertake legal proceeding against common debtors together and have to request a permission from court. 



1.7.3] Where?
· Defendant lives
· Defendant has property
· Where the caused arised
· Contract that gives rise to action was made
· Property in dispute is situated 
** if a claim arises out of a contractual obligation, the case must be instituted where the contract was concluded. 

1.7.4] When?
· We have a period of time within which to exercise our rights against the other person. If not our rights expire
Prescription: legal method which the civil law established for a person to acquire or to lose rights by the mere lapse of time. 
*Prescription periods are dealt with in a statue of limitations
· General principle: everything is prescribed after ten years. 

1.8] A legal system 
Elements: 
1) Structure of lawmaking machinery (method or system by which laws come into existence)
2) Law (rules of behaviour imposed or accepted by society
3) Administration and enforcement of the laws (making sure laws are followed by those who are subject to them) 






















CHAPTER 3: The Quebec Legal System

3.1 The First Element of the Quebec Legal System
 
We have to consider the nature, function of law and historical events that resulted in the legal system of our province 

3.1.1 Sovereignty 

Every independent nation is sovereign: people who inhabit the country have the supreme and absolute power to govern themselves in whatever way they choose. Ex: make laws, enforce them, impose taxes, and make war or peace 

· Athens in 500 B.C: citizens chose to keep the sovereign power in their hands and therefore each had a voice and regularly meetings to decide how to govern. 
· When the structure becomes too large, citizens choose representatives. If the representative fails his duties or manipulate the authority for personal gain, he can be replaced through accepted means (ex: election) 
· Revolution and violence may be used if the representative governs by the use of force. 
· Limit of sovereign rights: borders nations, only make laws within the borders 

3.1.2 Authority to enact Law 

· 1982: adoption of Constitution Act, Canada is a sovereign nation and has the right to decide its government and make its own laws 
· Constitution was based on the British North America Act (BNA) 

Two levels: 

1. Federal: has the right to pass laws for "Peace, Order and Good Government" of Canada. Applied to all Canadian citizens, residents and visitors. (Situated in Ottawa Federal Parliament) 
2. Provincial: pass laws on subjects that are reserved exclusively for them. 

3.13 The Canadian Legislative Process (federal) 

Three elements to Federal Parliament: 
1. House of Commons (elected members) 
2. Senate (appointed members) 
3. Queen 



Process: 
1. Have a proposed law introduced by a minister of the government and give the first reading 
2. If it is not rejected, it is printed in a form of a booklet and distributed to members of the House of Commons. It is now referred as a Bill and given a number. 
3. After a few weeks: brought for discussion in the House and a debate takes place in the second reading. 
4. The Bill is given to a Committee to be examined in detail and they report back to the House with recommendations or any relevant changes 
5. Third reading of the Bill (last chance to make changes and then votes on it)
6. If the vote passes, the Bill is sent to the Senate for three other readings. 
7. When it passed the House of Commons and the Senate, it is ready for Royal Assent (signed into a law by the Queen or her personal representative)
8. Law introduced by government or private members of the Bill. 

3.1.4 The Quebec Legislative Process 

Two elements: 
1. National Assembly 
2. Queen 

Process: similar to the federal process 
> Bill introduced into the national assembly and have three readings 
> Signed by the queen or representatives 
> Becomes a law 

3.1.5 Representatives of the Crown and their role in Lawmaking 

· The Governor General is the representative of the Crown in Canada (The Queen appoints the person who holds this position) 
· The queen is the Canadian Head of State 
· Governor General is authorized to "exercise, on the advice of the Canadian ministers, all her Majesty's powers, and authorities in respect of Canada". 

Responsibilities: 
1. Ensure that the country always has a prime minister 
2. Summons Parliament (call members to opening session), prorogues Parliament (adjourns current session) and dissolves existing Parliament (terminate pending new election) 
3. Gives assent to the bills passed by both houses of the parliament (it then becomes acts of Parliament have the force of law) 

The Lieutenant Governor is the Queen's representative in each province of Canada and exercises the powers of the Queen. 

3.1.6 Branches of Law 

Examples: Labor, Marriage and Divorce, Packaging, Railway, Bankruptcy, Aviation, Environment, communication, copyrights, highways, patents, food and drugs, custom duties, contracts, education, companies, income tax and competition. 

3.2 The second element of the Quebec Legal System (the six sources) 

3.2.1 The Canadian Constitution: Cornerstone of Confederation and Canadian Society 

· Who can pass laws in Canada were first drafted in the Constitution Act, 1867 
· Only sources of authority to make laws is the Constitution 
· When there is ambiguity, we seek answers from the court 

3.2.2 Federal and Provincial Statute Law 

First source of law: Constitution 
Second source of law: laws made by the federal and provincial governments 
· Each government passes many acts and statutes (laws) which end up printed in the Statute of Canada, or States of Quebec, 20XX) 
· Laws are revised changed or repealed. The Government consolidates the statutes every 15 years called The Revised Statutes of Canada. 

Statute vs. code 
· Statute deals with only one subject. Interpreted more strictly than a code and the full intent of the lawmakers must be found within the four corners of the Act 
· Code: deals with many subjects on a broad area. Interpretation of a code can be made with the aid of outside sources such as previous laws or decisions or the writings of respected jurists 

3.2.3 Case Law- Jurisprudence 

Third source of law: Jurisprudence: found in judgments of the courts rendered in past cases 
[image: ] Judgment in the previous (similar) case would be referred as an example of how the law should be applied in another similar situation 

Civil law of Quebec vs. common law in Canada 
· Common- once the court made a decision, the decision is considered to have the force of law until it is changed by a new statute (also known as stare decisis) 
· Civil - Quebec courts don't have to follow past judgments but judges try to maintain uniformity 

3.2.4 Doctrine
 
Fourth source of law: doctrine or written commentary on the law 
· Many judges or lawyers have written articles or books based on their work experience. It becomes the underlying principles of the law. It is referred as a doctrine. 
· May be used in courts to convince them to accept the explanation of the author

3.2.5 Custom or Tradition 

Fifth source of law: customs (the fact that something has been done in a particular way for a long time is virtually seen as a law)
· This can be replaced at any time by a new law 

3.2.6 Administrative Regulations 

Sixth source of law: regulations brought into force under the authority of statutes. 
· More than 400 administrative organization in Canada (those who set up laws) 

3.3 The third element of the Quebec legal System (Administrative and Enforcement)

3.3.1 The Court System (SEE PAGE 39)

· People have difference of opinions as how a law should be applied or interpreted. 
· Depending on the nature of the case and amount of money involved, people will seek a decision at various forums (levels)

Courts of Quebec in civil, criminal and mixed matters are: the Court of Appeal, the Superior Court, the Court of Quebec and the Municipal Courts. 

Each courts has a specified jurisdiction over the administration and enforcement of laws (different level of competencies): 

1) The nature, type of cases brought before the court, maximum amount of money the court has authority to decide upon, financial jurisdiction
2) The geographic area of the province where the court may hold its sittings 

3.3.1.1 the municipal court

· Each city in QC has the right to set us a Municipal Court
· Over 80 municipal court in QC 
· Judges are lawyers who live in the community and are appointed by the minister of Justice of Quebec
· In Montreal, Laval and Quebec City: the only full time courts in Quebec and judges have permanent positions. 
· Municipal Court has jurisdiction to hear matters related to violations of municipal by-laws and minor criminal matters for each offenses are punishable. 
· Appeals for criminal offences are hears by the superior Court
· Municipal Court does not hear civil cases 

3.3.1.2 Court of Quebec

· Heard by one judge
· Called Court of First Instance: cases come to this court for the first time 

3 Divisions: 
1) Civil division ( including small claim court)
2) Youth division
3) Criminal and Penal division

Judgment of the Court of Quebec can be appealed to the Court of Appeal if:
1) The value of the object is greater than 50 000$
2) It demonstrates a question of law, principle or a new issue that contradicts judicial precedence
3) Is in the public s interest 

· Youth: Court has exclusive jurisdiction under the Young Offenders Act (federal) and the Youth Protection Act (Quebec)

3.3.1.3 The Small Claims Court (since 1972)

· The Court uses the inquisitive method: one judge hears the parties, asks about the relevant facts and renders a decision 

Condition:
1. Claim less than 15 000$ 
2. Claim arise out of a contract or from an accident
3. Debtor does not have to reside in QC
4. The debt must be owed personally or directly to the creditor
5. The association suing must not have more than 5 employees working for the previous 12 months
6. Lawyers are not permitted to represent people in court unless that the case is complicated

· Person involved in case should be present in the court. If it is not possible, a mandate (authority to act for another person) represents the person without charge 
· If a business is sued, it must be represented by director, officer or full-time employee (who may also be a lawyer) 
· No appeals made from the judgments of the Small Claims Court 
· When judgment is rendered, money must be paid in 10 days (if not, creditor can request the debtor’s salary or property)
· File a motion: petitioner must deposit a sum for costs (see table page 41) depending on claim amount
· The debtor must pay bailiff fees and pay the costs of execution 

3.3.1.4 Superior Court

· Court of original general jurisdiction 
· Heard by one judge
· Has superintending and reforming power over all other courts in provinces except the court of Appeal
· Decision with corporations: only consider if the firm has the right  to make the decision contested
· Most decisions may be appealed automatically or with leave (permission) from court of Appeal

3.3.1.5 The Court of Appeal
· For the province
· Court in whom appeals are brought from the Superior court or from the Court of Quebec (sometimes)  
· Appellate jurisdiction (right to hear appeals) over all cases where an appeal is allowed
· More than one judge hears each case
· Decisions are made by a majority of the judges present 
· When a judge disagrees, he may write a dissenting opinion 
· Case not argued in Court again: evidence and transcripts are reviewed by the judges before the hearing and the lawyers will argue only the grounds for the appeal

Court can rule in three ways:
1) Allow the lower court decision to stand
2) Overrule the lower court decision and substitute it with its own judgment
3) Order the case to be heard once again from the lower court

3.3.1.6 The Supreme Court of Canada 

· Highest Court in Canada (final court to which one may bring appeals in all matters, civil or criminal) 
· 9 judges appointed by the federal government (3 must be from Quebec) 
· Cases are heard by an odd number of judges so decisions are by majority
· Ask permission from the Court

How the Court rules: 
1) Maintain a lower court decision
2) Substitute the previous decision with its own 
3) Order a new trail

3.3.1.7 The Federal Court of Canada

· Deals with matters that concern the federal government 
· Has a first instance section and an appeal section 
· Deals with administrative matters, disagreements between citizens and the federal government 
· Hears, in appeal, cases decided by other federal courts 

3.3.1.8 Administrative Tribunals (Boards)

· Federal and provincial laws bring bodies that are given power to enact administrative regulations  (who sometimes intervene in the rights of citizens to enter into contracts or arrange their business matters to their advantage)
· Citizens disagreeing with decisions of the board can appeal through the review board built into the law itself or though the Québec Administrative Tribunal
· Not all decisions made by them may be challenged before the tribunal 

3.3.2 The Legal Profession

3.3.2.1 Judges 

· Quebec Superior Court, Court of Appeal, Supreme Court of Canada and all federal courts: judges are appointed and salaries are paid by the federal government. 
· Lower courts: paid and appointed by the provincial government 

To be a judge:
· A person must be a lawyer with 10 years of experience
· Person must give up private practice and terminate any business relationships
· Retirement age is 70 for judges of the Court of Quebec

Use adversarial approach (followed the British system): parties represented by lawyers are opponents or adversaries. They each present fact and legal arguments and the judge decides which party developed a stronger case based on evidence. 

Inquisitive method is used in Small Claims Court (division of Court of Quebec) where no lawyers are permitted: judges ask questions and carries out cross-examinations. 

3.3.2.2 Lawyers and Notaries 

Lawyer:
· Gives legal advice
· Assist in setting up new businesses
· Prepare contracts
· Executive right to represent clients and plead cases before the courts
· Can make a claim for payment on behalf of another person with the threat of legal proceedings as a consequence of non-payment 

Notary:
· Gives legal advice on personal and business matters
· Exclusive right to prepare certain contracts such as real estate transactions (involving a hypothec), marriage contracts, notarial wills and authentic documents
· Cannot appear in court to represent a client
· Legal practitioner and public officers whose duty is to prepare and execute deeds and contracts 
· Other names: Legal advisor, title attorney or notary public 

In England and other countries: 
Legal profession is divided into (mutually exclusive):
1) Solicitors: deals with public, providing legal advice on all matters. 
2) Barristers: argues cases in courts and specialize in court procedure and litigation.  

In France: 
Four kinds of lawyers:
1) Avocat: lawyer who pleads cases before the courts (civil and criminal)
2) Avoué: officer of the court who may deal directly with clients and prepares written documents and pleadings. 
3) Agréés: lawyers who practices before commercial courts in a similar way than the Avoué. 
4) Notaire: specialist ad only member of the French legal profession that handles real estate transactions, marriage c contracts and liquidate successions. 
*can’t be both an avocat and a notary. 

In Canada`
· No division in legal profession.
· Only professional is the lawyer (trained to carry out legal function, handle matters related to all contracts and plead civil and criminal cases) or the attorney


Training in Quebec (cannot be both a lawyer and notary): 
1) Two years of Cegep
2) Three year under-graduate program (B.A , BComm, B.Sc)
3) Three year law school program (B.C.L)
4) One year to obtain a law degree (LL.B)
5) Takes course given by the Bar of Quebec and spends a period of time articling or working as a stagiare with a lawyer and writes the Bar examinations. 
** Notary: takes course of the board of Notaries, articles with a practising notary and writes the Board exams. 

3.3.2.3 The Notarial system

· Unique to province of Quebec
· Notary was the first legal profession practiced in Canada or New France
· First Royal Notary in the French colony on September 20, 1663: Jean Gloria (continues to play a role in the French Civil Law system)
· Separation of lawyers and notaries when Governor Hamilton declared them as incompatible on April 30, 1785.
· Notary is an expert in the drafting of legal documents, has the authority to prepare Authentic Acts :
· Documents drawn up by the notary and signed by the parties in presence of the notary.
· The original copy remains with the notary and the parties receive authentic copies and signed by the notary. 
· Makes proof of its own contents; does not have to be proven in court (valid because of the notary’s signature) 
· Prepared on special paper designated by the Board of Notaries so that it lasts many years with deteriorating

Notarial document (deed) is prepared:
En minute: kept separate and numbered consecutively in the notary s records and the notary issues copies or extracts from them. Notary keeps original copies. 
En brevet: executed with one or more originals which are delivered to parties.

Documents that need to be signed before a notary:
· Gifts inter-vivo
· Mortgage loans
· Inventories of property of an incapable person
· Sale of property or minors or incapable person
· Wills
· Trust deeds 
· Marriage contracts 

3.3.3. Commissioner of Oaths 

· Sign document and declare under oath that the info contained is true
· Solemn declaration or affidavit is received by a lawyer or notary 
· The commissioner may also receive solemn declaration when the person takes the oath in front of the Commissioner 
· Commissioner do not require legal training and not responsible to verify the truth of the information in an affidavit 
· Cannot charge more than 5 $ for their services and cannot sign affidavits for own family 

3.3.4 Legal Aid
· Legal Aid Act: provide the services of lawyer or notary free of charge to someone who can’t afford it
· Available to anyone with revenue and assets

Available for
· Criminal defence matters in first instance
· Certain family matters
· Alimentary obligation
· Cases under youth protection act






















CHAPTER 4: PERSONAL RIGHTS

4.1 Introduction
Three important documents: Canadian Charter of Rights and Freedom, the Quebec Charter of Human Rights and Freedom and the Book on Persons of the Civil Code of Quebec

4.2 The Canadian charter of Rights and Freedom

4.2.1 Entrenched Rights
· Before the CCR&F in 1982, Canadians had little protection on their freedoms. The government (common citizen) was believed to be more legitimate and better suited in making laws to protect the citizens Politicians argued that the Charter was not necessary since citizens had various statutes to protect their rights but actually, they were not enough to protect them from having their rights violated or diminished by the government. 
· Everything changed with the adoption of the Constitution Act in 1982 containing the CCR&F. These rights are entrenched in the constitution: it can only be changed if there is an agreement between the federal and provincial government
4.2.2 Application 
· Section 32.1 of C.C demonstrates that both the federal and the provincial legislatures are required. It also includes all levels of government
· Violations between private individuals are not protected by the Charter because it is not related to the government 

4.2.3 Protected rights
· Fundamental Freedoms                                                                                                      
Freedom of religion, thought and expression, press and other media and the right to assemble and associate
· Democratic rights                                                                                                                                 Right to vote and are qualified to stand for election. 
· Mobility rights                                                                                                                                              Right to move, live, work and leave in any part of Canada
· Legal rights
Right to live, have liberty and security but no right to euthanasia or assisted suicide
Person arrested has the right to consult a lawyer, to be informed of the reasons of arrest and to be presumed innocent until proven guilty
· Equality rights
Equal treatment in law and to protection against discrimination 
· Official Languages of Canada
English and French are the official languages of Canada (applied in areas where federal government has authority under the constitution)
· Minority language Education Rights
Three criteria’s determine the right of children to be educated in either English or French in any province. It is based on the mother tongue of parents, the language in which parents were educated in Canada or the language other children in the family are receiving their education

4.2.4 Limitations

Section 1 and 33 allows governments to adopt laws that limit individual rights and freedoms. 

4.2.4.1 The notwithstanding clause (section 33)
· A government can adopt a statute that will be protected from a court striking it down even though it may violate a Charter right. Ex: pass a law limiting religious practices in public (limits rights and freedom)
· Restricted in two forms: It can be used to limit rights set out I section 2, section 7-15 of the Charter & once this sections is used, it will operate for not more than five years, it expires (sunset clause) 

4.2.4.2 The Oakes test (section 1) 
· Used to limit rights and freedoms
· Supreme court of Canada developed a test determining how section 1 would be applied and what the government would need to prove so that the right is limited
· Story:
· Oakes was caught with hashish and money and claimed that the drug was for his own use.
· He was charged for possession intended for trafficking under Narcotic Control Act and used a reverse onus (guilty until proven innocent)
· Oakes argued that the reverse onus violated section 11 of the charter and the supreme Court agreed by applying a two part test: 
1) Verify that the limitation has an objective related to concerns which are pressing and substantial in a fee and democratic society (it must be an important issue)
2) Verify that the means chosen to limit the right is reasonable and justified (the government must demonstrate the right is limited as little as possible and there is no other way to achieved the goal) 

Differences with section 33:
1) Section 33 reinforces charter protections. 
2) Section 1 imposes upon the government the obligation to demonstrate why a statue infringing a charter should be maintained (unlike section 33 who is applied without judicial challenge)
3) Government can attempt to make laws limiting any of the rights and freedoms found in The charter (not only sections like section 33)
 
4.3 The Quebec Charter of Human Rights and Freedom 
4.3.1 Quebec charter vs. Canada charter (1975)
· C.C:  applies to government infringement of citizens eights and freedoms
· Q.C : applies to both government matters and individual problems
· C.C:  cannot be changed without complex process with the approval of federal and provincial;
· Q.C: can be changed at any time by provincial government
4.3.2 Protected rights (QC charter)
· Fundamental  Freedoms and rights
· Right to physical protection and integrity over one’s own body, make their own choices. Euthanasia or assisted suicide is prohibited
· Freedom to believe in any religion or hold an opinion
· Protection of reputation and privacy and property

· Right to equal recognition and exercise of right and freedoms 
· Focused on discrimination (distinction, exclusion or preference)
· Exception: insurance or pension contracts( allowed to used personal information to deny offer)
· Not be restricted to any public place

· Political rights
· Vote and present themselves for election

· Judicial rights
· Right to fair and impartial hearing by a tribunal, treated with humanity

· Economic and social rights
· Provide protection, security and public education for children 
· Housing for old people
· Equal authority for spouses
· Not present in the Canadian Charter 

4.3.3 Enforcement of rights and freedoms 
If rights and freedom are not respected, the Q.Charter can give the victim legal recourses
1) Injunction: order the offending party to stop the ongoing violation
2) Allows the victim to receive compensation for moral or material damages
3) If it was intentional, the victim may request punitive damages (punishing the defendant to teach them a lesson so that don’t violate someone elses rights and freedoms and has for objective to discourage others from acting the same way. 
If defendant pleads guilty, the plaintiff has no right to punitive damages (it would create double punishment) 

4.3.4 Limitations (section 9.1)
· Allowed to limit rights between section 1 and section 9 of the QC and by using the principle of the Oakes Test

4.4 The civil Code of Quebec

· Enjoyment and Exercise of Civil rights 
· All people have a juridical personality and can exercise all civil rights (Ex: patrimony: sum of a person’s property value minus any obligations, personal rights including life, integrity, reputation and privacy). 
· None of these rights may exercise bath faith (purpose of causing harm)
· Integrity of the person
Everyone is protected from any interference except if the law allows it 
· Care
· Adult has the right to refused medical care even if it means his life is at risk. It is only forced when the patient is unable to give consent
· Minor less than 14 need a consent from parent
· Adult is free to donate body part or submit themselves in experiments 
· Respect for children’s rights
· Right to protection, security and attention. 
· Respect of reputation and privacy 
No person may invade the privacy or harm the reputation of someone else. 
· Change of name
Everyone can request a change of their family names for no serious reasons
· Change of sex
Person who altered their gender (operation) and has been residing in Quebec for the past year has the right to change it in their birth certificate
Case of Oakes 

· A person was charged only with unlawful possession of narcotic (drug) for trafficking (assumption), which goes against the Narcotic Control Act and should haven been charged with something more than just possession. 
· The person brought a motion to challenge the constitutional validity of section 8 of the Act. 
Section 8: if the Court finds the person with narcotic, it will be assumed that he is in possession of narcotic for the purpose of trafficking and will be convicted of trafficking. 

· The provision constituted a reverse onus (shifts the burden of proof onto the individual specified to disprove an element of the information; guilty until proven innocent) and was unconstitutional because it violates the presumption of innocence (section 11 or section 7) of the Canadian Charter of Rights and Freedoms and therefore had no force or effect. 
	
Decision: This appeal should be dismissed and the constitutional question answered in the affirmative. 
The right to be presumed innocent until proven guilty requires: (1) an individual be proven guilty beyond a reasonable doubt; (2) the State must bear the burden of proof; and (3) criminal prosecutions must be carried out in accordance with lawful procedures and fairness.
  
Section 8 of the Narcotic Control Act: puts importance on the presumption of and requires the accused to prove he is not guilty of trafficking once its proven he possessed the drug. 

Leads to the rational connection test: potential for a rational connection between the basics fact and the presumed fact to justify reverse onus provision under section 1 of the Charter.

Section 1: two functions: 1) guarantees rights and freedoms 2) state the criteria where limitations on rights and freedoms may be measured 

Two criterias to establish that the limit is justifiable: 
1) Reason to measure the limitation must be important enough to warrant overriding a protected right or freedom (societal issue)
2) The party must show the means to be reasonable and justified by using a proportionality test ( a) measure be fair, carefully designed to achieve objective and rationally connected to objective,  b) should impair the right in question as little as possible, c) must be proportionally between effects of limiting measure and objective) 

In this case: 
· Parliaments concern on drug trafficking and protect the society of ills of drugs and could potentially warrant the overriding of the protected right
· No rational connection between possession and trafficking 

Case of Multani v. Commission Scolaire Marguerite Bourgeoys (Supreme Court)

· G is a part of the CSMG and the school prohibited him to bring the kirpan to school.
· CSMB accepted that he can bring the kirpan but had to be placed in a secure way and not used as a weapon.
·  Governing board disagreed of this decision because of section 5 of Rules and regulations (Education Act) : dangerous and forbidden objects. Decision of CSMB concerning G will be prohibited, proposal of accommodation by his father will not be upheld and accepted wearing the kirpan as a pendant or in another harmless form 
· Superior Court judge declared that the decision will have no void or effect and allowed G to wear the kirpan under conditions. 
· Prohibiting G to bring his kirpan to school is based on a rule of conduct that is imposed on all students to ensure safety. 
· This infringes with his freedom or religion and on equality right and he was pleading discriminatory 
· (Section 2 a of Canadian Charter : freedom of conscience and section 3 of Quebec Charter)
· Enjoy fundamental freedom section 15 (1) Canadian Charter and section 10 of Quebec charter
· However, section 1 (C.C) and section 9.1 (QC) explain the limits to freedom so opens the door to accommodation
· Undue hardship: allowing the kirpan to be worn force the appellant to reduce security standards 
· Decision: allow the appeals and dismiss application for declaratory judgement (he can bring the kirpan to school)
 
British Columbia vs. BCGSEU

· Tawney Meiorin was hired as a forest firefighter by government of British Columbia
· Lost her job after a few fitness tests, failed the fourth one by taking 49.4 seconds more
· Due to physiological differences, female have a lower aerobic capacity 


Decision:
From arbitrator:  
· Meiorin established a premia facie case of adverse effect discrimination by showing that the aerobic standard has a negative effect on women as a whole
· The fact she did not pass the last test did not mean it constituted a safety risk to her or others
· He ordered that she gains back her position and be compensated for her lost wages and benefits 

From Court of appeal:
· Claims that as long as the standards is necessary to the safety of firefighters, there is no discrimination
· Permitting meiorin to succeed would create reverse discrimination (setting a lower standard for women than for men discriminates men who weren’t able to meet the men’s standard but could meet the women’s standards

Employer may establish BFOR (Bona fide- unintentional discrimination) if the standard was imposed honestly and in good faith and that it is necessary for safety

Employer tries to determine if the prima facie discriminatory is BFOR and need to do a three-step test 
1) Employer adopted the standard for a purpose rationally connected to the performance of the job
2) Employer adopted the particular standard in a honest way and with good faith
3) Standard is necessary to the accomplishment of the legitimate work-related purpose 

Conclusion: she established that the standard was prima facie discriminatory
Aerobic standard is not BFOR according to the test
Appeal granted: she works + compensations

Case of Therrien v. Minister of Justice

· Appellant was in prison for one year and continued his legal studies, and practiced law.
· He submitted his candidacy in five selection procedures for judicial appointments and revealed his convictions but he was rejected because of his criminal record
· In the last candidacy, he disclose his criminal record or that he had been pardoned and had an appointment
· The court of appeal held that the appellant’s record contained sufficient evidence to establish he was aware that he disclosed this information
Section 18.1 no one may (in an employment interview) require any information from section 10
Section 18.2: no one may dismiss, refuse to hire or penalize a person in his employment just because he had a criminal or penal offence if it is not connected to the employment. 
However judicial is not considered an employment 
Decision: Appellant’s failure to disclose information when he was a candidate for the office of judge undermined public confidence that will be able of performing duties of his office. 

Syndicat Northcrest v. Amselem

Co ownership of four orthodox Jews
Appellants set up succahs on their balconies for fulfilling the biblically mandated obligation. 
Respondent request removal since it violated the by laws and since decorations, alteration or constructions on the balconies were prohibited. 
They offered to do it on the garden by the appellants refused the accommodation because it goes against their religious beliefs 
Respondent refused the request for the balconies and files an application for permanent injunction. It was granted by the Superior Court and was affirmed by the court of Appeal. 
In Q.C and C.C: Freedom of religion is considered when the person sincerely believes in a practice or belief at the time (not considering the past) 
The trial judge’s approach was incorrect since he didn’t look at freedom and religion under the Q.C or C.C where a person does not have to prove his religious practices.  
Freedom of religion vs. responsibility as a citizen (not bother others)
Prohibited by the declaration of co ownership
Section 6 of Q.C: a person right to peaceful enjoyment of his property
Section 9.1 look at communal living 
Decision: the accommodation offered by the co owners was not inconsistent with the appellants sense of religious obligation in circumstances where a person succah is simply no available ( the succah in the balcony should be allowed) 











CHAPTER 2: ETHICS

2.1 Introduction to Ethics 

2.1.1 Definition
· Reflects a concern for well-being of people and of society
· Changed over time
· Subjective concept 
· Reflection of a society’s moral values 

2.1.2 Fundamental Principle of Ethic 

· Ethical behaviour: reflect a respect for others and for society
· Ethical action: promote fairness, conciliation and good faith
· Individual point of view: be respectful of others, act honestly and fairly, comply with the law, do not act maliciously and inspire trust 
· Business point of view: maintain objectivity and impartiality, act prudently and diligently, ensure confidentiality and full disclosure, avoid actual or potential conflicts of interest and comply with profession standards of practice. 

2.2 Law vs. Ethics 
Law sets out specific standards that all must respect. Does not always provide an adequate solution to social issues

2.3 International Business Ethics

2.3.1 New Frontiers 
· The local rules governing business operations in many developing countries are often less stringent than the Canadian standards, or in some cases, non-existent.
· Laws of Canada do not apply outside of the sovereign borders 

2.3.2 United Nations Global Compact
· Example of international initiative where 7000 companies from 140 countries have agreed to adopt a set of ethical business standards on a worldwide basis
· Ten principles in the areas of human rights, labour, environment and anti-corruption (see page 19). 

2.3.3 Extra-Territoriality 
· In a specific situation, a Canadian company could be considered in violation of Canadian law for actions taken outside of Canada
· Canadian courts can assert jurisdiction and prosecute in Canada action taken by Canadians outside of Canada
· Exception to the general rule that a court only has jurisdiction for action taken within its sovereign territory 

2.4 Resolving ethical issues 
· No absolute answer. The closet:  reactive internal process 
· Company should ensure that complaints and concerns are addressed and provide resolution 
· Should not happen that unethical behaviour becomes acceptable in a business 
· Ethical decision-making should promote a win-win situation where everyone feels that their own interests have been taken into consideration
· Can use: reactive internal process or proactive approach (employees are given set of guidelines saying what is ethical or not) 

2.5 Professional standards and corporate codes of conduct 
Ethical behaviour helps instil confidence and trust in the minds of clients, employees and employers. 

2.5.1 Professional Standards of Practice 
· Establish set of ethical rules and behaviour. The rules govern a professional’s relationship with clients, employers, and members of the profession, the community and the organization
· Promote fair and ethical business practices and strive to protect reputation of the organization in the tee of the general public 

2.5.1.1 Objectivity

Professional should use his own judgement and make decision based on his own analysis. He should not be influence by the opinion of someone else or give whatever answer they want to hear. 

2.5.1.2 Compliance with the law

Professional must respect all regulatory and licensing requirements that govern their profession and all civil and criminal laws governing society in general 

2.5.1.3 Inappropriate conduct 

Professional must not only respect the law but act in a manner that does not bring disrepute to the profession as a whole (ex: come in drunk)

2.5.1.4 Confidentiality 

· Not available to the public (business initiatives, financial earnings, client list, intellectual property and others) 
· Professional is not allowed to us confidential information from client of employee to use for his own personal profit without receiving consent. 

2.5.1.5 Duty of Care

· Professional should act in the interests of his client or employer. 
· He has to show that he took reasonable care and acted prudently in reaching a well-reasoned decision. 
· To see if the professional has respected his duty of care, one has to look at the facts of the case and the nature of the work to be performed

Fiduciary duty: when the client has little knowledge of the subject so the professional has discretionary power to make decisions on behalf of the client and therefore hold a higher duty of care

· It requires the professional to act in a reasonable manner but also to act in the best interest of the client
· ex: professional who has discretionary authority to invest in his clients retirement fund (must look at financial status of client before investing too much and risking a loss) . The broker cannot use in his defense that the client approved of the decision since he did not have enough knowledge to know better). 

2.5.1.6 Conflict of interest
· In a situation that may prevent the professional s ability to act in an objective way, the professional must disclose these situations in advance to the client or employer.
· The professional should decline to perform the task in the event of an actual or an apparent conflict of interest
· Ex: lawyer hired to purchase several pieces of land but one of those land belongs to his mother-in-law) 

2.5.2 Corporate codes of conduct 

· Sets out the acceptable rules and guidelines that all employees in a company must respect
· By making the employee aware of what conduct is acceptable or not, the company is able to minimize claims from aggrieve employees. 
· It is important to ensure that the employee view this corporate document as an important and serious commitment and for the top management to demonstrates its own commitment (leading by example is the best way to motivate employees to do the same) 




2.5.2.1 Gifts
· A code of conduct should clarify what types of incidental gifts employees will be permitted to receive in the performance of their job (specific budget, offered for business etiquette and courtesy)
· Gifts as cash should be avoided since it may be perceived as a bribe affecting the employee’s objectivity and impartiality. 
· What should the employee do? Disclose right away the gift and ask the department if the gift is permitted

2.5.2.2 Whistle Blowing 

· Include whistle-blowing provisions: clearly defined reporting channels are provided for employees to report any inappropriate business activities that they may become aware of. 
· Involves the disclosure of inappropriate business practices by a member of an organization. 
· The person should talk about the inappropriate behaviour to his supervisor and the supervisor should deal with it right away.
· If he doesn’t deal with it right away: the person has a dilemma (say nothing or report the information outside of the normal channels) 
· Internal whistle blowing: the person reports the problem directly to higher administration 
· If the senior administration fails to deal with the problem, we use external whistle blowing
· External whistle blowing: process in which the employee takes the problem public and discloses information to media and government (he will most likely disclose confidential information about the company which might become a problem) 

2.6. Responsible Investing 
· Referred to as socially responsible investing: new ethical approach to evaluate a business enterprise. 
· Traditional business model: generates financial growth and profitable returns to the shareholders. Investors examines financial statements of the companies to make sure its worth it to invest in them 
· Responsible investing: ethical long-term approach to evaluate investments.
Factors: 
1) Enterprise social impact
2) Labour practices
3) Human rights
4) Position on environmental protection 

One important strategy: refuse to invest in certain types of industries with poor ethical records. These industries are viewed as harmful to society even if they might generate a lot of profit) 
Ex of harmful companies: toxic chemicals, alcohol, gambling, and tobacco. 

· Institutional investors (public and private pension funds) have a lot of power and influence in the capital markets (stock markets, private placements, debt financing) 
· More and more pension funds have adopted a responsible investing philosophy giving a strong message to businesses: corporate management must not focus just on pleasing shareholders with profits but must take into consideration the effects that companies business activities have on a wide range of stakeholder. 

2.7 Corporate Governance 

· Who suffered from failure of corporations and financial markets? Ordinary citizens, salaried works, small investors and residential homeowners. 
· This concept looks at how companies are managed
· Involves setting up ethical procedures and controls to monitor and regulate conflicts of interests and the interaction between shareholders, the directors and the officers.
· Traditional corporate model: shareholders do not participate in managing the company, they elect directors who are empowered to manage the company 
· Ensure that the person who exercises the role of Chairman of the Board of Directors is not the same person who holds the position of CEO (is not subject to undue influence of insider directors, more unbiased leader, more open to listen to the opinions and advice of independent Directors) 
· Address the issue of what competencies and qualifications are necessary to be a director
· Requires a corporation to act with transparency (process of operating in an open and above-board fashion) 
· It allows the stakeholders to verify that proper channels and procedures have been respected with regards to the calling and holding of meetings, voting, appointments of officers and senior management, negotiation and adoption of other business decisions 
· Also requires that the details of all business decisions be properly documented in written corporate records. 

Roles: 
· Board of directors: authority to appoint the officers who run the company on a day to day basis
· Shareholders: no power to manage the company, they have the power to elect and dismiss a director (the majority shareholder could pressure or influence the Director’s decision) 
· Directors appoint the officers of the company and therefore assert an influence over the nature and scope of decision they take
· Corporate Governance recognizes the need to create an ethical decision making process within the corporation by promoting the election of autonomous external directors to balance the decision making power of the insider director. 
· Insider directors: are either shareholders or have personal relationships with the shareholders of the company

In class notes:
Art 322: limited liability, prudent, diligent, loyalty and honesty. Not expected to possess a skill you don’t have. You are expected to act with the best ability you can. 

Prudent: before making a decision, you will seek out the advice before making a decision (not rush things)
Diligent: board of directors make decisions collectively with meetings. You have to be at most of the meetings and be prepared for them and follow what is going on. 
Loyalty and honesty: how to deal with a situation of conflict with interest 

· Conflict of interest is not a bad thing but you have to manage them well. 
· The only person who knows that there is a conflict is you. 
· You will have to make a decision. Only the person who is aware of the conflict can disclose it (disclose conflict of interest and disclose appearance of a conflict)
· Appearance of conflict of interest: use the concept of the reasonable person. 
· Would the reasonable person believe that there is a conflict? Is the situation out of the ordinary
· If you are on the board, you can disclose the conflict of interest or the appearance of conflict of interest
· If it involves a contract, and you do not disclose a conflict of interest, the contract may be annulled and the profit you make may be taken away.
· Business is a mandatory to the government 
· Arbritary assessment: 	
· Importance of ethics in business: Having a good corporate reputation is good for you (better image) 
· International standards: UNGC 
· Success to have a good code of conduct: when everybody believes in it 
· Gifts: culture conflicts 
Whistle blowing: 
1. Internal whistle blowing
1. Higher administration
1. External whistle blowing: first go to the government or the public authority responsible for that. If it fails, you should go to the media or general public (2 steps instead of 1 as mentioned in book) 
Laws in place to protect you if you are a whistle blower
Responsible investing:  Divesting: 
CHAPTER 5: MANDATE

5.1 Introduction 

Mandate: contract between two persons, the mandatory and the mandatory in which the mandatory empowers the mandatory to represent him in dealings with an outside party.
· Mandatory is given the power to assist the mandatory, to act on behalf of the mandatory and to bind the mandator to the agreement reached between the mandatory and the third person.
· Mandate deals with two separate contractual undertaking: contract between the mandator and the mandatary (setting out terms of the mandate) , and contract that will be entered into between the mandatary and the third person. 
· Madator (the principle), mandatary (the agent) and the mandate (agency)

5.2 Characteristics

5.2.1 Formation
· Contract of mandate requires consent of both the mandatory and mandatary
· Consent (or acceptance of the contract) can be demonstrated expressly or tacitly (implied)
· Verbal agreement is enough to create a valid mandate contract 

Expressly: 
Term express acceptance: where a written contract exists, express acceptance is shown by demonstrating that the party signed the contractual document. Where the contract of mandate is verbal, express acceptance refers to proving that  a party verbally agreed to be bound to a mandate. 

Tacitly:  Through actions of the party
Ex: Sell TV to Bob and Bob takes the TV and walks out the door (action demonstrating the agreement) 

5.2.2 Remuneration 

· Mandate refereed as a gratuitous title: mandatary expects no payments in return for his services 
· Mandate referred as onerous title: payment will be received
· Without proof of contrary, a mandate between two natural persons (human beings) is presumed to be gratuitous unless it is a professional mandate (lawyer, accountant)
· Remuneration should be clearly set out in a written contract of mandate



5.2.3 Scope 
· Mandates may be special (for a specific task) or general (covering all the business activities of the mandatory)
· Powers if the mandatary are deemed to cover all tasks which are incidental to the performance of the mandate even if those takes thar are not expressly set out in the contract 

5.3 Obligations of the mandatory towards the mandatory 

5.3.1 Prudence and Diligence 

Mandatary has the duty to act with prudence and diligence in a mandate.
He must act in a reasonable manner; perform his obligations to the best of his abilities

5.3.2 Honesty and Faithfulness

· Mandatary must always have the mandatory’s best interest in mind
· Mandatary should be honest in the information he is providing and faithful in his actions 
· Mandatary must place the best interest of the mandator ahead of his own personal interest (mandatary must disclose any actual or apparent conflict of interest) 

5.3.3 Substitute Mandatary 

· Mandatary may be substitute by someone else with the permission of the mandatory. 
· If he substituted himself with someone else without consent, he will remain liable for all actions taken by the substitute
· In case of urgency where mandatary can’t be there, a third person may be appointed but the mandatary remains liable for the actions taken by the person. 

5.3.4 Double Mandate 

· Refers to the situation where a mandatary is acting as the representative of two parties to a transaction whose interests could conflict
· A person is allowed to perform a double mandate on the condition that he discloses the double mandate to both mandators and acts impartially towards each parties (Bob is responsible of selling my car and responsible of finding a card for Linda, he does both by selling my car to Linda) 
· If a mandator is unaware of the double mandate and he suffered injury, he can ask the court to nullify the transaction nullifying: agreement between parties is deemed to never have existed)

5.3.5 Confidential Information and Property 

· The mandatary may not use for his own benefit any property or information that he received in carrying out his mandate, without having obtained the authorization of the mandator  
· Deals with physical property as well as non-public information relating to the business of the mandator 
· A mandatary who breaches this prohibition will be liable for all damages suffered by the mandator and will be required to pay the mandator all profits that the mandatary made from using the information. The mandatary will also be liable for interest on all money belonging to the mandator that hasn’t been used well 

5.3.6 Mandatary as Contracting Party

Mandatary may not, directly or not, become a party to the transaction that he has agreed to perform for the mandator, unless the mandator approves or is aware of the situation. 

5.4 Obligations of the Mandator towards the Mandatary 
	
5.4.1 Expenses and Remuneration 

· Mandator has an obligation to cooperate with the mandatary to facilitate the performance of the mandate, to reimburse reasonable expenses and to pay the remuneration that the mandatary is entitled to receive 

5.4.2 Ratification (act of formally consenting or approving on an agreement) 

· Mandator is liable for acts performed by the mandatary within the limits of the mandate. 

Ratification: act of retroactively approving an action that has already occurred
It can be ratified under three situations:
1. Mandator chooses to ratify said actions
2. Mandatary was unaware the mandator has ended
3. When action has been performed more advantageously for the mandator the mandator is presumed to ratify this action

5.5 Obligations of the Mandatary towards third persons 

5.5.1 Personality liability 

· Mandatary who can show that he both acted within the limits of his mandate and disclosed existence of his mandate to the third person, is not personally liable to the third person. 
· If not, the third person can sue the mandatary for performance of the contract. He can also sue then mandator once his identity is revealed to the third person 

5.5.2 Exceeding the mandate 

Where the mandatary exceeds his powers (outside of the limits), he is personally liable to the third person unless:
1) The third person was sufficiently aware of the mandate
2) The mandator rectifies the actions in question

5.5.3 Concealing the name of the mandator 

Situation: mandatary agrees with mandator that they should not disclose the name of the mandator in dealings with third persons
· But, a mandatory that does not disclose the name f his mandator is personally liable to the third person, so care must be taken when accepting this type of mandate. Mandatary should consult his own lawyer for guidance 

5.6 Obligations of the mandator towards third persons

5.6.1 Liability for the acts of the mandatary 

· Mandator is liable for acts performed by the mandatary within limits
· Mandatary is not liable for anything if he performs his mandate properly 

5.6.2 Apparent Mandate 

Conditions: 
1) When you allows it to be believed that another person is acting as your mandatary
2) This person is not in actual fact your mandatary
3) This apparent mandatary enters into agreement with a third person who is acting in good faith

5.6.3 Vicarious Liability 
A defence is available and the mandator will not be liable is he can show that he was unable to prevent this injury
In employment law: employer has no similar defence and is always liable for injury caused by his employee 

5.7 Termination of mandate 

· Mandate may be terminated at any time by either party
· Party terminating it could be liable for damages suffered by the other party if the termination is given without serious reason and at inopportune moment. 
· Mandate terminates with death, bankruptcy or completion of transaction
· After termination, mandatary is required to give back everything he received to perform his duties even if it wasn’t due to the mandator
· Mandatary is entitled to deduct from the money he remits to the mandator, the sums that are owed to him by the mandator and the mandatary may also withhold property of the mandator until it is paid 

Articles: 

2130: Mandate is a contract by which a person (mandator) empowers another person (mandantary) to represent him in the performance of a juridical act(lawful act intended to have legal consequences) with a third person. The mandatary, by his acceptance, binds himself to exercise the power. 

2132: Acceptance of mandate may be express (verbal or written) or tacit (silent agreement). Tacit: inferred from the acts and even from the silence of the mandatary. 

2148: if the mandate is by gratuitous title, the court may reduce the amount of damages for which the mandatary is liable. 

Obligations of the Mandator towards mandatary:

2151: The mandator owes interest on expenses incurred by the mandatory in the performance of his mandate from the day they are disbursed. 

2154: When the mandatary us bit at fault, the mandator is bound to compensate him for any injury due to the mandate. 

2155: If no fault is attributed to the mandatary, the sums owed to him are payable even though the business has not been successfully concluded
 
2156: If several persons give a mandate, their obligations towards the v are solidary 

2157:  When mandatary binds himself, within the limits of the mandate, his is not personally liable to the third person with which he contract. The mandatary is liable to the third person if he acts on his own name, subject to any rights the third person may have against the mandator. 

Obligations of mandatary towards third persons: 

2158: When mandatary exceeds his powers, he is liable to the third person unless the third person was aware of the mandate or ratified the acts performed by the mandatary. 

2159: When the mandatary agrees with a third person to disclose the identity of his mandator and fails to do so, he is personally liable. He is liable is he is bound to conceal the name of the mandator or if he know that the person whose identity he discloses is insolvent, is a minor or is under protective supervisions and fails to mention this fact. 

Obligations of the mandator towards third persons: 

2160:  Mandator is liable to third persons for the acts performed by the mandatary in the performance and within the limits of his mandate unless, under agreement or by virtue of usage, the mandatary alone is liable
Mandator is also liable for any acts outside the limits if he ratified them. 

2161: The mandator may reject the acts of the person appointed by the mandatary as his substitute if he suffers any injury, where the appointments was made without his authorization or where his interest or circumstances did not warrant the appointment. 

Termination of mandate 
2184: Upon termination, the mandatary is bound to render an account and return everything he has received in the performance of his duties (even if it wasn’t received due to the mandator)
The mandatary owes interest, computed from the time he is in default, on any balance in the account consisting od sums he has received

2185: A mandatary is entitled to deduct what the mandator owes him by reason of the mandate from the sums he is required to remit
The mandatary may retain what was entrusted to him by the mandator for the performance of the mandate until payment of the sums due to him 


In class notes:
Corporation: body having a board of directors (making all the big decisions)
Resolution: how a corporation express itself

Mandatory 
(director; can be any0one but must be legally the mandatory)
3rd person (Bans, stocks, contract leases)
Mandator
(corporation) 




In Mandator and in a corporation, there is a board of directors. 
All the directors make a decision. One of them becomes the appointed director and becomes the mandatory through a resolution




CHAPTER 6: FORMS OF BUSINESS OWNERSHIP

6.1 Introduction

Article 1525 of Civil Code: 
Enterprise: carrying on by one or more persons of an organized economic activity (commercial or not) consisting of producing, administering or alienating property, or providing a service

· Sole proprietorship and partnership are considered personal forms of business ownership
· Personal: business is owned and operated by a person wo undertakes the risks and keeps profits personally 

6.2 The sole proprietorship

6.2.1 Description
· Most common form of business start-ups
· Undertaken by one individual who remains the sole owner and retains full authority to manage the administration of the enterprise
· Chosen when there is very limited capital or if you want to maintain only a part-time participation and you do not want partners to invest capital for incorporations 
· Least complex
· Allowed to use personal name for a business without any formalities 
· It may happen that a business needs to obtain a licence from the municipal authorities 
· Minors cannot use defence of lesion (claiming they were unfairly taken advantage of because of their age
 
6.2.2 Characteristics

6.2.2.1 Start-up (registration)
· Registration with Quebec authorities: special form filled, required fees, annual update and a fee paid each year
· Exception: person using his name as the name of the business is not required to register but may do it voluntarily 

6.2.2.2 Ownership¸
· The owner: maintains all financial control and interest over the enterprise
· Transfer of ownership: not possible.  In death cases: someone wishes to continue the activity, he must inherit the assets, buy them from the estate and register a new business ownership in their name

6.2.2.3 Liability for debts
· Sole proprietorship is a personal form of business ownership
· It has unlimited and personal liability for the debts of the business to pay debts of business, it can occur that the property owned by the sole proprietor may be seized and sold
· Business and owner are one. If the business goes bankrupt, so does the owner 
· Debt remains upon the owner’s death and must be paid out of the owner’s estate 

6.2.2.4 Management

There is one and only person who manages the business.  He does not have to consult anyone or obtain permission for any decisions. 

6.2.2.5 Profits
Owner of all profits, considered personal income and the income is taxed 

6.2.2.6 Termination

· Terminated when business owner dies or wished to cease the business. 
· Declaration is registered saying that the person is no longer using the business name to avoid responsibility for any debts incurred by someone else using the name of the business. 

6.2.3 Advantages and Disadvantages 
· Simple registration
· Not expensive (under 50$)
· All profits to the owner 
· Flexible
· Simple to dissolve
· Personal involvement
· Operations and results can be a secret

· Owner personally liable for all debuts (unlimited liability)
· Difficult to have outside financing
· Depends on skills of owner 
· Lack of continuity
· No distinction between owner and business
· Restriction on hiring members of the family
· Difficult to sell good will
· Profits taxed at full personal income tax rates












6.3 The partnership

6.3.1 Description 
· Contract of partnership: when two people or more agree to operate a business together
· Share profits and losses 
· They each have the advantages of the sole proprietor 




6.3.2 Characteristics of the general partnership
6.3.2.1 Start up 
· Register a partnership declaration (identify partners, type of business, location)
· Becomes a public document and can be consulted by anyone interested in knowing who the owners are. 

6.3.2.2 Ownership
· Owners: ownership of assets is determined by the partners and it does not have to be equal amongst partners.
· Transfer of ownership: it is possible under limits. 

6.3.2.3 Liability for debts 
· Also a personal form of business ownership
· Unlimited personal liability 
· In general partnership: if business is unable to pay debts, the partners will be called to pay it from their own personal assets
· Partners are solitarily liable for debts: any one or more of the partners may be required to pay all or part of any debt owed by the business
· Partners may agree that one partner will not contribute to the debts but this agreement cannot be used against creditors of the business. 

6.3.2.4 Management 
Agreement includes:
1) How much time each partner will devote to the business
2) What responsibilities each partner will have 
3) What happens if one of the partners becomes too ill to work in the business 

6.3.2.5 Profits 
· Partners may agree between themselves the repartition of profits
· One arrangement not permitted by the Civil Code: excluding one from any share of the profits. A partner must have a share of the profit even if it is really small. 

6.3.2.6 Termination 
Terminated by the agreement of the partners, bankruptcy of the business or after accomplishment of objective. 

6.3.3 Characteristics of limited partnership 

· Special form of partnership where some partners invest in business but are going to leave the management to other partners
· Difference with general partnership: liability for debts and the right to participate in the management of the business
· General partners are solitarily liable for debts to an unlimited extent. Special partners are liable for the debts to a limited extent which is stated in the declaration
· Special partners are not permitted to take part in the day-to –day operation and running of business (no active role in management activities). 

6.3.4 Advantages and disadvantages 

· Personally liable for all debts and liability is solidary
· Conflicts between partners
· Difficult to transfer ownership
· Difficult to recover one`s investment
· Lack of continuity
· Requires a written agreement
· Restriction on hiring members of the family
· Share of profits taxed at full personal income tax rates

· Simple registration
· Not expensive (under 50$)
· profits shared between partners
· Partners are able to assist each other
· Multiple skills 
· Flexible
· Simple to dissolve
· Personal involvement
· Limited liability


6.4 The corporation
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6.4 The Corporation 

6.4.1 Background
Recall: in SP and Partnership, business and owner = one.  

6.4.2 Description
· Corporation are created by the government as separate legal persons
· Separate legal personality: owners are not always liable for the corporation’s debt (if corporation does not have funds to pay its debts, the creditor will simply have to take the loss)

6.4.3 Characteristics 
6.4.3.1 Start up (Application)

· Most complex and expensive
· Application prepared and approved by government 

Steps for authorization: 
1) Federal or provincial incorporation: 
Decide if you want to do the corporation under the federal or provincial law (if business carries activities in two or more provinces-federal)

Federal incorporation: completion and filing of a document called articles of incorporation (details the corporation and who are the original incorporators). 
· Filed by a person who is over 18 years old, sound mind and not bankrupt.
· File registered saying where the office will be located and who will be the first directors of the corporation

Quebec Incorporation: same procedure. Companies incorporated under the old procedures are covered by the new law and have five years to submit changes to their articles of incorporation. 

2) Determine By-laws
· Required to prepare a set of internal rules (by-laws) that states how the company borrows money, issue bonds, elect directors and officers, hold meetings with shareholders
· By laws are proposed by the Board of Directors and approved by the shareholder
· Any change must be approved by the shareholders

3) Identify place of business
Must maintain a registered office within Canada or within Quebec (CBCA or QBCA). 
Important documents included:
· Articles of incorporation and by-laws
· The certificate of incorporation
· Unanimous shareholder agreement
· Minutes of shareholder and directors meetings
· Register of the corporations securities
· Official company seal 

4) Select name of the corporation
· Must not be deceptive or misleading
· Must not be the same or too similar to another
· Must not invoke a relation to the government, educational institute or non-profit organization
· Last word of the corporate name should end by: corporation, Corp.,. Incorporated, Inc., Limited, Ltd/Ltée or Societe par actions de regimes federal
· Under CBCA, the name may be either in French or English
· Under QBCA, the name should be in French to register in Quebec but may be accompanied by other versions

6.4.3.2 Ownership 
1) Owners: common vs preferred shares 
Common: 
· Ownership in a corporation is defined by purchases of shares (securities) by the investors 
· Law requires that there must be at least one class of common shares. There may also be one or more classes of preferred shares
· Ownership is according to the common shares (approval of shareholders: one share= one vote)
· If board of directors doesn’t declare the dividends , the common shareholders has no basis for legal action against the board
· Federal law requires all companies to have only no=par value shares 
· Corporate dividends are taxed twice 
· Shareholder may deduct from their tax payable a percentage of all dividends received in the year

Preferred shares: 
· Offer ownership in the corporation but in a limited form
· When corporation needs new capital funds: two –sided problem (the common shareholders may not wish to reduced their voting control and those who are prepared to invest their money in the company may want to have a greater security for their investment than is provided by common shares) Solution: preferred shares
· Preferred shareholders will be guaranteed a certain dividend on their investment paid from company s profits before any dividends are paid to common shareholders
· They always have a stated or par value
· May be cumulative
· May be participating (have the right to share om the remaining profits of the company to some predetermined level) 
· Right for preferred shareholders to have their investment in company repaid (at par value) before any payment to common shareholders during liquidation 
· They are redeemable (repay shareholders the money they have invested) 
· Can be converted into common shareholders in the future 
· Restriction: do not carry the right to vote a meeting of shareholders

2) Transfer of ownership 
Not a personal matter, it is objective (shares can be easily transferred) 
Evidence of ownership in a corporation is the share certificate
Easy to raise capitalin this form of business because of the easiness of transferring ownership











In class notes

Types of business:
1) Sole proprietorship
2) Partnership
3) Corporation
4) Cooperative
5) NPO
6) Association

· Taxes are done at a personal level
· Does my business create a legal person? SP does not
· Legal person: limited liability, flexible fiscal years, 6monthsm file income tax
· Cooperative will be subject to double taxation
· In NPO, dividend or return does not exist and that’s why NPO is exempt of paying income taxes
· Liability and taxes are used to create legal person for COOP, NPO and association 

1) Sole proprietorship
· Assets mingled in physical person
· One owner
· Can’t sell business, can sell assets

2) Partnership
· Contract
· 2 or more owners
· What does each partner bring to the table Money, knowledge and time. 
· If not mentioned, the profits are share equally 
· If creditors come after partners, they are responsible for the same % that they receive in profits
· Limited liability: solidary: creditor can get money from which ever partner he wants 
· Types of partners: general and special (limited partnership, investors-make money and doesn’t run the business) and undeclared partnership (most people don’t pursue, it is a penalty category)
· Special partnership don’t have unlimited liability like general 

Two types of law: 1) public order (the law is the law , you can’t change it) 2) depletive (to fill a void) 
Association: term used in name
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8.1] Obligations
Contacts: business agreements that people enter voluntarily 
Contracts create obligations but obligations are the base to construct contracts

Three basic requirements for an obligation to exist:
1) There must be 2 parties
2) There must be a prestation (payment or performance, the rendering of a service, doing or not doing something) that is the object of the obligation
3) There must be a lawful reason for undertaking the obligation 

Come into two ways 
· Emerge from contracts
· Agreements that people enter into with each other (verbal or written)
Some must be written (ex: marriage and mortgages/hypothecs)

Legal vs. natural obligation
1) Legal:  one that is sanctioned by law and enforceable before the courts 
Failure to discharge your obligation gives the person to whom you are obligated the right to demand performance and or damages
2) Natural: obligation that binds you in conscience only. Pay if you feel morally bound to do so.

 8.2] Contracts

8.2.1] Definition
Contract: most common source of legal obligations in business. It is an agreement between two or more persons, which establishes legal obligations.
· Bilateral agreement since obligations operate in both directions and both parties agree to commit a certain act. 
· General provisions of the Civil Code are used to compensate the missing elements of the contract

8.2.2] Classifications of Contracts (by civil code)

1. Contract of adhesion  (article 1379):  conditions are drawn up by only one of the parties. The only choice for the other party is to accept or reject the contract,

2. Contract by mutual agreement (article 1379): both parties discuss and agree on all the conditions of the contract

3. Synallagmatic or bilateral contracts (article 1380): Both parties have agreed to perform an obligation

4. Unilateral contract (article 1380): which only one party undertakes to perform an obligation (ex: will or pledge to donate to charity)

5. Onerous contract (article 1381):  Each party receives something in return for undertaking an obligation to the other party 

6. Gratuitous contract (article 1381): One party undertakes an obligation that benefits the other party, but the other party does nothing for the first person (ex: look after a friend’s child without being paid) 

7. Commutative contract (article 1382):  in which both parties know in detail how much each has to pay, and what each will receive in return

8. Aleatory contract (article 1382): in which the full extent of the obligations is uncertain at the time the contract is entered into and will only be established at a later date

9. Contracts of instantaneous performance (articled 1383): in which 
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