BUSI 393: Commercial Law

WEEK1: The Law and its Social Business Context

LECTURE #1
· How to brief a case
· Read the case once 
· Briefly summarize
· Then state the facts
· Then look at the decision (verdict handed out by Judge)
· Does not matter what the decision is as long it can be supported with sound legal reasoning
· Prepare ratio or legal principal
· The case can be used fro precedent in later cases
· Example case brief Liebman
· Distinction between rule and law
· Laws are enforceable (sanctions, penalty, imprisonment)
· Must be created by governing body
· Laws in Canada come form 3 sources
· Constitution Act of 1867 (revised in 1982)
· Legislation 
· The courts 
· Canadian Gov. Fed/ Prov.
· Federal is paramount
· Powers however limited by provincial power and charter of rights and freedoms
· Concurrent powers (power lies both provincially and federally)
· Federal law takes precedence 
· Fed has residual powers (what is not specifically distributed)
· Ex. laws governing internet and privacy 
· Constitutional Act of 1982 brought in charter of rights and freedoms
· Canada has two separate legal systems
· Quebec
· Civil law system for private matter (matters between individuals, set out by Napoleon in France)
· Property law
· Common law in the rest of Canada
· Used in all common wealth countries
· Follow rule of precedent 
· “Stare decisis”
· Follow the ruling of previous decisions on similar cases
· Where there is no legislation can interpret legislation or look at facts in front of them 
· This allows for people to be treated equally
· Is rigid can lead to inequitable or unfair decisions
· Courts of Chancery or Equity
· Judges were to grant relief for the harshness of the common law
· If you come to these courts, judge make decision on what is morally fair but you must not have previously had a criminal record
· Two merged
· Unconscionable transactions
· Trusts 
· In a trust, property is given to a trustee
· Trustee uses property for beneficiaries 
· Beneficiaries are not part of the contract
· Now the trustee must administer the trust the way that it was set out to be used (beneficiaries can force trustee to acts in an equitable manner)
· Equity vs. Common Law
· Equity prevail over common law
· But statute law prevail over equity
· Statutes are parliament enactments 
· Codify societies wishes in regards to any one field
· Created by the government that codify common law 
· Ex. Sale of Goods Act, codify common law with regards to sale of goods
· Get amended as societies views on certain things change
· Ex. marijuana 
· Narcotic control act offense considered trafficking to be in possession of certain amount of marijuana
· Outdated, statutes change
· Law categorization
· Procedural laws
· Like the rules of tennis
· The way that substantive laws are enforced
· Organizational rules that govern how the law works
· Procedures to follow (guidelines)
· Don’t follow these rules case can be thrown out
· Substantive laws
· Body of law relating to a topic
· Rights, duties etc.
· Further divided in to public and private laws, these apply equally across Canada
· Public (criminal, tax, constitutional) these are the same across Canada 
· Brought by the government 
· Private (torts, contracts, property trusts)  these can differ (ie. Quebec)
· Between individuals 
· Private case is called a civil law suit
· Many criminal charges can have Civil equivalents (private case)
· Case Proceedings
a. Parties are different 
i. R vs. Accused (criminal matter)
ii. Plaintiff vs. defendant (private matter)
b. Procedure
i. Criminal case heard on evidence
ii.  Not much paper filed
iii. Civil cases have a lot of filed paper work
c. Proof
i. Public case: crown must prove their case beyond reasonable doubt
ii. Private case: based on probability, anything over 50%
d. Decision
i. Guilty/Not Guilty, Liable, Partially Liable, Not Liable 
e. Outcome
i. Criminal law seeks to punish to serve as deterrent
ii. Civil law wishes to remedy: damages (money penalty  fine) injunction, specific performance 
· Pyramid system of courts, all courts report to supreme court
· 3 levels
· Lower courts (courts of first instance), Provincial courts
· Preliminary inquiries determine if there is enough evidence to go to the supreme court
· Supreme court cases go to jury 
· Small claims court
· Hears civil matter (non criminal between individuals) 
· High monetary limit in BC 25,000 (some of the cases can be serious
· How to use small claims to your advantage
· Takes a long time to get to Supreme court, and very expensive, therefore nice that small claims limit is so high
· Small claims is layman’s court therefore don’t need a lawyer, easy way around expensive legal fees
· Supreme court (provincial) hear divorce cases and bankruptcy
· If you don’t like supreme court ruling can go to the court of appeal
· Court of Appeal
· No witnesses ever present in court of appeal
· Don’t like court of appeal decision
· Need leave then can take it to Supreme court of Canada, but only take cases that affect at a national level 
· Supreme court of Canada
· Cases can be heard up to 9 judges
· Federal court system
· Only hear taxation, trade mark, copy right, postal service
· Civil litigation process 
· Process to bring a case to court in BC
· Writ, entry of appearance
· Case between individuals
· Pleadings are prepared
· To bring case to court must have “standing to sue”
· Basically you must have the “right” to sue 
· Must sue within the correct time frame 
· Must sue in the correct jurisdiction
· No surprise evidence, must have contained case within pleadings
· After pleadings proceed to discovery
· Question other party under oath, recorded and can be used in trial 
· Evidence can be used as pretrial conference (becoming more and more important to have cases settled before trial)
· Need both parties to agree
· Whittle down the number of issues that might still be necessary for judge to hear at trial 
· Eliminate costs and length or trial 
· Trial
· Both sides makes opening statement
· Party bringing claim goes first 
· Witnesses
· Both sides closing argument
· Summarize facts
· Legal brief given to judge, copy of precedent cases that support their clients position
· Exam questions  support arguments with cases discussed in class
· Decision, defendant found liable ordered to pay damages
· Class action  court case where one person represents a group of people with a similar claim 
· One judgment is given and award given to each individual in the class action if won
· Can choose not to be part of the class but then you need to pay your own legal fees, but also get the same decision made for the class therefore better to just join the class
· Enforce judgment (can seize assets of part being sued)
· Facing legal action you face expenses, losing party usually has additional costs laid on them
· Costs
· Hire lawyer
· Can do this on a lump sum basis
· Hourly rate
· Retainer  down payment on fees incurred 
· Lawyer take fees out of retainer and you have to keep topping up retainer
·   Contingency fees
· Get amount that you previously agreed to in settlement 
· Court Fees
· Government covers a portion 
· Overhead costs 
· Judge usually awards court costs to the losing party
· Party and party costs
· Set an amount for each step in litigation process
· OR Solicitor & client costs
· To punish losing party
· Awarded in cases where the behavior of one of the parties is extremely bad
· Court awarded damages
· This is why you don’t want to go to court (this is why pretrial conferences are so important)
· Human Rights Codes and Charters
· Charter only applies to government
· Though universities are funded by government but they are not gov. 
· Human rights code  Canadian Bill of Rights in 1960
· Private individuals rights
· Provinces brought in their own HR codes
· But HR codes are not entrenched
· Only applies within jurisdiction within which is was brought in
· Real start to human rights in the country
· Codes apply between individuals
· Private matter with clubs/organizations/corporations (private clubs) HR codes do not apply can file claims against individuals 
· Charter can be used to bring cases against the government (solely applies to government, agents and bodies)
· Charter entrenched in constitution therefore cannot be easily amended
· Need vote of 2/3 of provinces with 50% of population to agree to change it
· Rights entrenched cannot be infringed by ordinary legislation 
· Charter includes s.33 (sunset legislation), which permits legislation to override certain charter sections 
· After 5 years section is off the charter
· None of the rights set out in the charter is absolute
· Rights subject to reasonable limits 
· Government can bring in laws that offend the charter that allow Canada to properly function as a democratic society
· R vs. Oaks 
· Police can search you (must be looking for something, means must be justifiable, must show that infringement of charter is justified)
· Extradition treaties 
· Call for citizens to be returned to country of offense
· Ex. Raffi and Burns charged of murder in Seattle in hope to obtain life insurance, came back to Canada and were extradition
· Said that their rights were being infringed upon as citizens went to supreme court
· Ruled that it was reasonably justified (gov. won)  cannot be subject to punishment to worse than what they would have gotten in Canada
· Liebmann v. Canada (Minister of National Defense)
· Cases under charter (can be applied to Liebmann v. Canada)
1. Statute is presumes valid
2. Onus is on person trying to prove it is invalid
3. If one of the rights guaranteed by the charter is infringed the provision in the statute will be presumed invalid unless
4. The government can prove that the infringement is “demonstrably justified”
· Are rights offended, if so does section 1 apply, if not then rights infringed upon

LECTURE #2

· Alternate Dispute Resolution (to court, to avoid expense)
· Negotiation 
· Mediation
· Mediator to facilitate dispute (cannot make binding decision)
· Try to help parties come to a settlement
· Work through issues with party
· Help parties resolve dispute
· Common in custody and maintenance cases
· Arbitration
· More like a trial
· Binding decision is made and is appealing in most circumstances
· Parties can talk back and forth 
· Get all info before decision
· Benefits to ADR
· Flexibility
· Less Expensive 
· Speed and Finality
· Confidentiality
· Mediation and arbitration not open to the public, whereas supreme court is open to anyone
· Court details are also published (trade secrets may get out)
· Choice of Decision Maker
· Get to choose the arbitrators (can have 3, one chose by both parties and one chosen by both)
· Can also have on 3rd party if agreed upon
· Certainty and enforceability
· Arbitrated award easier to enforce in foreign court than proving court decision
· Relationship preservation
· Mediation/ arbitration more supportive of parties 
· Can easily diffuse hostility
· Disadvantages of ADR
· Not bound by rules of court, cannot be bound in contempt
· Cannot ensure full disclosure 
· Power imbalance
· Make sure both parties are fully heard
· May not be as predictable
· Not bound by the rule of precedence 
· Foreign law (have to go through 4 layers, this is why international arbitration is so beneficial)
· Law that was violated
· Private law
· Trade law
· International trade law
· Incoterms
· Found in international commerce 
· Contract contain incoterms does not need further decision to what it means
· Uncitral
· Know what the terms mean and what procedures will be followed
· UN treaty 
· Allows arbitrator decision to be easily enforced 

WEEK 2: Formation of a Contract

· Two parties of a contract
· Offeror
· Offeree 
· Contract law is flexible
· Written
· Oral
· Gestures 
· 6 elements to be binding (contract)
· Offer
· Acceptance
· Consideration
· Intention
· Is presumed (in most circumstances) both parties must intend to make a legally binding agreement 
· Law presumes intention except when you are close friends or family members
· Among family members do not have intention to be legally bound
· Unless relationship is formalized no need for lawyer but this is one way to make it formal, but also can orally (much more difficult to prove) or physically writing it down
· Test used to test intent (presume intent unless on parties disputes intent then use test)
· Would a reasonable person looking at the outward conduct of the parties say that they showed a serious intent to make a contract?
· Ex. Carbolic smoke ball
· 100$ reward to people who used product and still got flu
· is intent in play?
· Intention found
· Capacity
· Legality
· Writing
· Two type of contracts
· Unilateral
· Promise in exchange for an act, only have obligation (to pay) if what they have asked to be performed has been done
· Nobody obligated to perform the act
· But when act performed you must fulfill promise
· Bilateral
· Two or more parties have made a promise
· Transaction (ex. buying a car, one party supplies car, one party pays for car)
· Offer
· Contract cannot come into existence until an offer has been made and accepted
· Offer is a proposal of some ort and the intent to be bound should the offer be accepted 
· Terms must be set out clearly and precisely (courts can try to interpret terms, but this is dicey might not be what you want)
· Ambiguous terms  one of the terms is “fair share”, “generous amount”
· Can be communicated orally, written, by conduct
· The form of the offer is unimportant (conveys essential terms to other party)
· Offers must be communicated prior to acceptance 
· Crossed offer must be communicated before it can be accepted
· Multiple offers received, not binding till one is accepted
· Unsolicited intervention- no obligation to be bound
· Someone comes and paints you stairs, no obligation to pay because there was no prior contract
· BC consumer protection act
· Consumer has not legal obligation in respect of unsolicited G&S unless and until consumer expressly acknowledge to supplier in writing
· Advertisements
· They are not offers
· They are invitations to do business 
· Pick up an item and take it to the cashier, you are making the offer to purchase, cashier has the right to reject your money (therefore the offer)
· Carbolic smoke ball is the rare care that is both an advertisement and an offer
· Ex. ad where company say the first 100 people receive $100 computer this is an offer that is available to the first 100 people
· Standard form (term) contracts
· Limiting liability
· Pre post notice of terms and you cannot argue the terms (ex. parking lots, not responsible for damages to car)
· Unqualified acceptance  of all terms when you choose to park in parking lot
· Bound to all the terms
· Cannot negotiate terms
· Unusual terms that are not covered in standard form contract, these terms must be brought to the attention of the offeree in a reasonable manner
· Lapse of an offer
· Annulled, not capable of being accepted 
· Legally void (null)
· Offeree fails to accept within a time specified in the offer
· When offeree fails to accept within a reasonable amount of time (use judgment in the circumstances)
· When counter offer is made
· Offeree alters the terms in anyway it is no longer the same offer
· Counter offer rejected negotiation is now over
· Verbal is just as good as written
· Different case for real estate offers
· When either of the parties dies or becomes insane prior to acceptance
· Offer is rejected
· Offer is revoked
· Revocation must be received to be effective
· May revoke offer any time prior to acceptance unless made under seal or with an option contract
· Revocation must be received in person to the offeree or through a reliable source
· Revocation mist be done in the most expediate method available 
· Mail when received at the usual address of offeree
· As long as offer is not accepted can be revoked (what is morally right is not necessarily what is legally right)
· Tender documents cannot be revoked
· Offeror agrees that offer to do work at specific price cannot be revoked
· If you submit a tender you are bound by your offer
· Types of contracts that must be in writing (Written form can be in several documents) 
· Contract for land
· Except leases and agreement to lease under 3 years duration
· Contract enforceable if: 
· Signed by the party against whom that contract is to be enforced (you are bound by what you signed, might be able to claim misrepresentation but unlikely)
· Document must contain explanation of what land is involved
· Personal guarantees (indemnities)
· Conditional promise to pay only if debtor defaults on payment
· Indemnity payment comes from you but bank can take money from you directly 
· Contracts not be performed by either party within 1 year 
· Documents can be written up after the contract was formed
· Competition act  R. vs. Alberta 
· Montagne Ventures V. Schroeder   WORK ON CASE BRIEFS
· ON CONNECT COPY OF PROBLEMS (COMM 393 problems)
· Review this before next class

LECTURE #3
· Acceptance of an offer is required for a contract to come into existence
· Acceptance must be made in the mirror image of the offer or you have come up with a counter offer
· Offeror controls the contract, including how acceptance should be made and time offer is open for 
· Acceptance must be made in the manner requested or implied
· If not then you have made a counter offer
· If not method stipulated accept offer in the same manner offer given
· Acceptance must be made in a positive form
· Acceptance cannot be made passively (ex. Rogers had a deal where a package was provide to consumers at a certain date with not action necessary, in fact action must have been take to reject offer)
· Acceptance is effective when communicated to the offeror
· Electronic communication of information and records
· Separation of contract and information
· If you accept an offer by email it is deemed to be accepted if it is in their mailbox (when the other party could have read had they had their system open)
· Careful in negotiations, need to know what law applied (law closest to the contract)
· Acceptance by mail – postal acceptance rules apply
· Acceptance occurs when a properly addressed and stamped letter is put in mailbox (must be date stamped  keep these receipts)
· Mailbox is the site and determines the time of acceptance 
· Can be varied so that it doesn’t apply is offeror specifically stipulates this 
· Payment under contract is only term of contract 
· Agreement between parties to pay a price
· Sue for payment if party does not pay at certain point
· Payment does not form the contract only fulfills some of the terms
· Price is set out in the consideration
· Not paying does not make the contract void
· Rudder Case
· Clark and Barrick
· Clark to Barrack offers 14,500
· Barrick to clark offers 15000
· 15000 hofman
· clark accepts
· revoke after acceptance 
· therefore Barrick is liable
· Was there a contract
· When was acceptance effective
· Acceptance was made when put into the mailbox
· Effective on dec. 10th
· The offer probably lapsed, you could counter argue that the offer did not lapse
· Can say offer may lapse after reasonable length of time just make sure you back up your reasoning
· Determining reasonable amount of time id done on a case by case basis
· Offeror does not have to fall into your circumstances you have to conform to theirs
· Consideration is a bargaining process that allows either party to receive a benefit and a detriment 
· In order for their to be contract there must an exchange of consideration
· Consideration is not restricted to exchange of money	
· Ex can be promise in exchange for an act (ex. carbolic smoke bomb)
· Ex. for working you get money
· Consideration must have some material value
· Love and affection are not sufficient consideration, there must be “market value”
· Ex. employer says that they will pay you extra $ for doing well in school
· Adequacy of consideration is not an issue for the courts, unless there is:
· Fraud
· Undue influence
· Duress
· Gratuitous Promises
· A promise made without bargaining for, or accepting, anything in return
· Because a gratuitous promise lacks consideration, it is not binding in law
· Donations
· Only binding if:
· Made under seal or
· Where charity has done something in response to the donation
· Past consideration
· A gratuitous benefit previously conferred upon a promisor 
· A promise to reward another who has previously done an act gratuitously or given something of value is not binding
· There is no element of bargain, no benefit being performed in return for a promise
· Existing legal duty
· A new bargain requires new consideration= promise to pay extra for what is already owed under an existing contract is not binding
· There must be either new consideration of promise under seal to be binding 
· If existing legal duty is owed to a third party, a promise to do the same thing for someone else is enforceable 
· Gratuitous reduction of a debt
· Old days promise to accept a lesser sum, not considered enforceable
· Section 40, law and equity action BC
· Creditor who accepts a lesser sum in full satisfaction of a debt will not be permitted to later claim balance due if lesser sum has already been paid
· Equitable estoppel may prevail
· Foakes and Beere case no longer the law
· All initials say on contract mean that this has been brought to my attention Knight vs. Archer question
· It doesn’t breath legal life into a contract to initial changes
· Lacks consideration, still legal duty to sell for 15,000
· Had this been done under seal would have preplaced consideration
· Or Knight could have brought the new valuation to the attention of Archer, and offered to buy Archer starbucks for a year this is new consideration and can be binding
· New bargain requires new consideration
· Can do the assignment for next week (we have learned everything we need to know for it



WEEK 4: Formation of Contract Continued 
Lecture 4
· HEB Theatre is where midterm is (science building)
· Capacity
· Parties to a contract have to capable of understanding what the basis of the contract is
· 2 categories person who lack capacity
· Minors
· Those that are mentally incompetent
· Void vs. voidable
· Void contract, has no legal affect, cannot be cured, legal nullity, self contradiction
· Voidable contract, has legal effect till declared invalid
· Infants:
· A contract with a minor is voidable at his/her option but is enforceable by the minor against the adult regardless of the fact that the adult may not be aware that he/she is dealing with a minor
· Age of majority is 19 year in BC
· Affects right under statutes
· Adult bears all the risks
· In every type of contract
· Not bound in contracts for necessities
· Special case in the Collins case
· Section 21 of the infants action re enforceability of contracts upon attain the age of 19
· Partially performed
· Not repudiated 
· Affirmation of contract
· If you enter in a contract for student loans the infant is bound by contract
· And residential contracts
· Infant cannot have their rights waived by an adult
· Infant can be granted capacity which is not voidable but only is court application is made and judge grants authority
· Only granted if in the best interest of the child and the child does not need protection under the act (section 16)
· Intoxicated/ insane temporarily or permanently
· Contracts are voidable at his/her option but enforceable by him/her against the other contracting party but must show that he/she was in capable a rational decision at the time of the agreement but also that the other person was aware of his/her condition
· Particularly true for elderly people
· Important especially in land matter (make sure that they have separate legal advise to make sure they know what they are doing)
· Must repudiate immediately and accept no benefits
· Must pay a reasonable price for necessities 
·  Married women are now considered to have full capacity
· and none of the assets that a women holds in her name are available to pay off debts of husband, unless put under name in fraud
· Legality
· Contracts must be legal to be enforceable
· Maybe illegal by statute
· Criminal code of Canada, competition action, customs act
· Lack proper licensing may make a contract illegal
· If purpose of statute is to protect public from unqualified of unethical work, the contract will be unlawful if no license held
· Variation in acceptability of violations
· May be void under statute
· Agreements contrary to the purpose of legislation
· Ex. wcb bankruptcy act
· Promises to pay a betting debt
· Unless okay under legislation
· Wagers vs. insurance contracts
· Wagering contracts are not enforceable
· Insurance contracts only valid if party making contract has insurable interest in insured thing/person
· Consent required for writing for purchase of life insurance 
· Insuring someone’s life need to have their consent in writing and you have to have interest in them being alive 
· Court may sever a void term
· Contracts illegal by commission of private wrong or tort
· Common law
· If a contract contemplates the commission of private wrong or tort, the contract is illegal
· Or where the contract provides for compensation for a party who suffers damages as a result of a private wrong they have committed
· Public policy
· Contracts held illegal based on public policy
· Ex. not turning in an embezzler, paying witness to fabricate evidence 
· Agreement in restraint of trade:
· Agreement between two parties contrary to competition act
· Competition act
· Allows for fines up to 25 million and jail of up to 14 years 
· Telus gave information relating to customers to outside party for solicitation of free ringtones and got one of the highest fines ever
· Lessen competition unduly
· Prevent monopolies
· Encourage competition
· Agreements between vendor and purchaser
· Goodwill
· Can put in clause to prevent vendor to start a competing business
· Vendor promises not to establish competition much better for both parties
· Prima facie void because they prevent competition
· Mutual advantage to both buyer and seller will allow for agreement that prevents goodwill from being eroded
· If unreasonable clause will be void – court will sever term, not rewrite it
· Law:
· All contracts in restraint of trade are prima facie void
· Unless party seeking to rely on clause can prove that it is reasonable 
· Restrictive covenants between employers and employees:
· In present employee/employer relationships
· Agreement not to compete
· Restriction of revealing valuable trade secrets/ confidential info/expertise, after leaving employment
· Agreements which restrain employment after leaving current employer
· Test for reasonableness:
· Is restrictive covenant reasonable with respect to the public interest
· Is it a restraint on competition looking at the nature of the business and competition
· Would it deprive the public of the employee’s special services 
· Is it necessary to protect the parties to the contract
· Proprietary interest to be protected
· Geographical area (size)
· Unreasonable
· Length of time unreasonable
· Non solicitation
· Many not solicit clients of the firms 
· Non competition
· May not practice in your profession for the length of time specified 
· Phoenix case is really important
· Agreements between employer and employee
· Competition act
· Allows for fines up to 25 million and jail of up to 14 years 
· Telus gave information relating to customers to outside party for solicitation of free ringtones and got one of the highest fines ever
· Lessen competition unduly
· Prevent monopolies
· Encourage competition
· Duress
· Actual or threatened violence or imprisonment as a means of coercing a party to enter into a contract
· Is voidable at the option of victim
· Undue influence
· Domination of one party over another
· Often found in “special relationship” ie. Parent and child
· Contract is voidable at the option of the weaker party (victim)
· Burden shifts to dominant part to show that they did not cause undue influence 
· Factors to determine undue influence
· Degree of domination
· Hard to ascertain due to the variable in personalities
· Extent of advantage
· Look at unfairness of bargain
· Stronger party has to show that the transition was beneficial to the weaker party 
· Unconscionable transactions
· Set aside contract where one of the parities have been taken advantage over (language barriers, education, desperation) 
· Criteria
· The bargaining position was unequal
· That one dominated and took advantage of the other
· That the consideration involved was grossly unfair
· Bomek vs. Bomek
· Mr. Bomek illiterate working as a laborer
· Wife grade 9 education
· Son was a major shareholder in his own company
· Bank wanted more money
· Borrowed money from parents
· Mortgages their house to 50% of value
· Son did not tell that money was to pay down line of credit
· Told parents that he had cash flow problem expanding
· Bank actively participated in cover up
· Lawyers did not advise bomeks to get independent legal advise
· Unconscionable case
· Bank had to pay damages in the amount of all the payment they had missed and in paying off all sum due

Lecture #5
· Phoenix one of the most important cases
· Proving that restrictive covenant is not legal between the two parties,
· Restrictive covenant is presumed void particularly in employment contract 
· Misrepresentation
· Contract may be set aside if there is misrepresentation
· False statement of a material or important facts which induced or persuaded the other party to enter into the contract and was not made a term of the final contract
· Misrepresentation may be 
· Innocent 
· Unaware that it is false, but if they find out they must clarify statement otherwise becomes fraudulent
· Negligent
· Fraudulent
· Negligent or fraudulent: can claim rescission
· Negligent should have known it was wrong (your own carelessness)
·  Fraudulent you knew that it was wrong
· It must be an allegation of fact
· An experts opinion is considered a statement of fact 
· Statement of fact
· Statement of opinion by an expert in an area of contract is considered a fact
· Party with special knowledge notices that party uses their opinion this can be considered misrepresentation (if the opinion is wrong)
· Can occur by omission
· Occurs where a material fact is withheld by one party from the other during negotiations
· Ex. patent defects- must disclose all you are aware of at time or it is a fraudulent misrepresentation 
· Contracts of utmost good faith
· Party has access to information not available to the other contracting party
· Superior position of knowledge, duty to inform of risks which would be taken under contract
· Insurance and securities must disclose all relevant info
· Silence may be misrepresentation
· Contracts of utmost good faith
· Must disclose latent defects in real estate
· Misleading “half-truths”
· Proof
· Limited remedies
· Damages not always adequate
· Can exempt out of misrepresentation
· You can put into contract entire agreement clause
· What is contained in the contract is the entire agreement of the contract
· Therefore if misrepresentation claimed cannot because if it is not present in the contract cannot claim
· Not the case for fraudulent cases thought
· Remedies
· Rescission
· An unmaking of the contract
· Only remedy available for innocent misrepresentation
· Returns both parties to the position they were in before contract was entered into
· Must act quickly, take no benefits or lose ability to rescind
· Innocent party compensated for out of pocket expenses
· Not available if it will adversely affect third party (ex. land sale)
· Indemnity for charges that were incurred to you (within reasonable limits 
· Damages
· Only allowed for negligent or fraudulent misrepresentation
· Can also claim rescission for negligent or fraudulent misrepresentation, plus indemnity for out of pocket expenses
· Collins v. dodge city east 
· Weinman v. brinkman
· Interpretation
· Both have different idea of what you bargained for
· Differing views of what the contract calls for
· If you voluntarily agree to terms of contract you are bound to those terms and to the contract
· You have to argue that the terms must be interpreted in a different way than how they are currently fulfilled
· Express terms
· Terms explicitly agreed to by the parties
· Courts will not renovate an ambiguous term
· General rule: a person who voluntarily signs a contract will be bound by its terms
· Strict, literal or plain-meaning approach= ordinary or dictionary meaning
· Liberal approach
· Looks at intent of parties, circumstances surrounding the contract, knowledge of the parties and trade usage
· Contra proferentum
· Against the party who is seeking to rely on it 
· Look at the aircraft accident
· BKDK Holdings case
· Courts ultimate goal is to keep contract alive
· Use reasonable person test- what would they have though the words meant
· Implied terms
· Deemed to exist where standard in trade, and facilitate business (sale of goods act)
· Not expressly included 
· Courts see if intention of parties can be achieved through existence of an implied term
· Type of contract will determine implied terms, for example if a statute applies 
· Implied terms make business sense
· Implied terms enforced as if express terms
· But courts will not imply a terms contrary to express intention set out in agreement
· If matter explicitly dealt with, this precludes used of an implied term
· Blackswan and gold mines
· Parole evidence rule
· Anything is in the written contract will prevail

Lecture #6
· Parol Evidence Rule
· No legal necessity to sign a legal document, but if you sign this becomes the standard
· Court will not enforce prior (promises that will happen in the future) oral terms that add to or contradict a final writer agreement 
· GENERAL TIRE CANADA V. AYLWARDS LTD.
· Exceptions
· Does not apply to subsequent terms
· Applies to prior oral agreements, post oral agreement are fair game (but need to consider consideration)
· Collateral oral agreement with separate consideration (can be a prior oral agreement but must establish that there is separate consideration to be called a separate agreement)
· Agreement was oral not written
· Must establish that agreement in writing is not appropriate
· Must establish that agreement is actually oral and not written
· Condition precedence (oral)
· “Subject to”
· Precedence suspends honoration of agreement (buy your house once I sell mine)
· Pym v. Campbell
· Sell machine to Campbell by Pym
· Abernathy did not approve the sale so Campbell backed out
· Pym said no, because of parol evidence rule
· Campbell claims condition precedence to oral condition with Abernathy 
· This overrides parol evidence
· Misrepresentation also overrides parol evidence rule
· False assertion of fact that induces a party to enter into a contract
· Can void parole evidence by false oral assertion made by party entering into agreement with
· Discharge of contract
· Performance 
· Each party preforms promises in contract nothing left to do
· Parties can agree to discharge the contract early by agreement
· JEDFRO INVESTMENTS LTD. V. JACYK SATURLEY V. LUND 
· If someone breaches a major term of the contract you might be able to discharge the contract by repudiation 
· Statute
· Examples: Provincial limitations act
· After a certain period of time limitations act is not longer valid
· For contracts usually 6 years (6 years from the last time either of the parties acknowledged the contract)
· After the 6 years contract is discharged
· Federal bankruptcy and solvency act
· Cannot pay
· Pay out on pro rata basis
· Apply for bankruptcy and then you are discharged from contract
· Frustration
· Supervening event (after the contract has been formed) beyond the control of either party (cannot be self induced) that renders performance impossible or radically different 
· Hardship is not frustration
· Impecuniosity is not frustration (lack of money)
· Have to know that you have the money before you enter into a contract
· Has to be so serious that it makes it impossible to perform or makes the performance radically different
· Italy to Madras shipment of steel
· Political instability in Egypt overtake Suez canal charter abandoned claim frustration
· Not allowed because could have gone another route other than Suez canal
· Practice Midterm
· Format to answer question
· Issue
· Law (Source)
· Application
· Conclusion
· Go through outline and highlight 3 and 4 point per topic
· Know the principles of the cases (cite one principle per case)
· Write in ink

Lecture #7
· Breach of contract 
· Breach does not automatically discharge the contract
· Must be a major term and the party must choose to discharge the contract
· When one of the parties wrongfully fails to person its obligations imder the contract
· breach DOES not automatically lead to termination of the contrct
· breacj must be sufficiently serios
· the injured party must choose to terminate
· In order to discharge the contract the breach must be of the whole contract or of an essential term so that the
· Condition 
· Brach of fundamental essential term
· Leads to option to terminate contract unless doctrine of substantial performance applies
· Warranty 
· Brach of non essential term
· Does not discharge contract 
· Can only claim damages
· Write up contract with remedies in mind- set out if breach is od a condition or warranty in advance 
· How does breach occur
· By repudiation of liabilities expressly (ex. say I quit)
· By acting in a way that makes performance impossible to perform
· By either party failing to perform at all or by tendering performance not equivalent to promise
· Express repudiation
· A declaration by one contracting party to the other this it does not intend to perform as promise
· Can treat contract at end and sue for damages or insist on performance
· Anticipatory breach
· Notifies other party in advance that it will not be able to perform its obligations 
· A breach occurring in advance of the time agreed on for performance of the contract
· Can accept breach and sue for damages immediately or allow contract to continue until expressly breached and then sue for damages
· Failure of performance
· Is it a breach of a condition or a warranty
· Could be liable for wrongful repudiation if it was only a minor breach which entitled damages only
· Damages for breach of contract
· Damages for breach of contract are awarded to place the injured party in the position it would have been in had the contract been performed
· Subject to mitigation
· Remoteness or foreseeability of damages
· Remedies available for breach
· Damages
· Equitable remedies
· Specific performance
· Injunction
· Stop someone from doing something, only if what they are doing is harmful to the business of the other party
· Rescission
· Put parties back into position they were prior to contract being entered into, not possible when land has changed hands or too much time has passed
· Quantum Meruit
· Find a price merited for a quantity
· Subject to
· Mitigation
· Only recover what is not reasonably avoidable 
· Remoteness 
· A loss must be within the foreseeable boundaries of what the parties would have expected as a likely consequence of a failure to perform had they thought about it when they drew up their contract
· Damages not generally awarded to compensate an injured party for some unusual or unexpected consequence of a breach much flow directly from breach
· Hadley v. Baxendale rule 1854
· Only responsible for the usual damages that could be expected if the contract was breached, unless otherwise communicated at the time the contract was entered into
· Expectation damages
· Expected profits lost due to breach 
· Opportunity cost lost
· Must be foreseeable calculated at time of making contract
· Consequential damages
· Usual types of damages, reasonably foreseeable at time contract entered 
· Reliance Damages
· Damages for costs of all expenditures and wasted effort reasonable made in preparation for the cancelled contract
· Nominal damages
· Token award
· Made when loss sustained is minimal
· Done as a matter of principle
· Liquidated damages
· Amount allowed to be claimed for breach predetermined in the contract
· Must be genuine attempt to anticipate consequences of breach, not a penalty
· Deposits
· A form of liquidated damages, advanced at outset of the agreement
· Retained is purchaser fails to perform
· Must be an honest attempt to estimate damages that would be suffered die to breach, not a penalty
· Down payment
· Sum paid usually as a partial payment, returned where there is a breach upon which vendor can then sue for damages
· Westcost and Hadley baxendale
· Blackcomb case extremely important

Lecture #8

· Exclusion clauses
· Transfer risk to the purchaser
· Keeps expenses down
· Limits risk
· Used in 
· Standard form contracts
· Back of ticket contracts
· Varies whether signed or unsigned
· Unsigned contracts
· Exclusion clause does not work when
· No reasonable notice of the clause
· Onus is on defendant to prove plaintiff adequately informed 
· Signed contracts
· Effective when bargaining power and knowledge of law are equal
· Ineffective if law such as SGA applies
· Where exemption does not precisely cover event contra proferentum applies
· Can be ineffective when there is an unconscionable contract 
· Could that exemption clause apply, whether or not the exemption clause applies 
· Courts will generally enforce exemption clauses because object of contract law is to carry out whatever parties have bargained to do
· But any ambiguity them narrow or restrictive meaning will be sued
· Ex: not responsible for lost or stolen clothing 
· Fundamental breach of contract
· Breach so serious that it goes to the root of the contract and changes the contract
· Contract has not been fulfilled, not semblance of what you thought you were going to get
· Because of Maloney
· Setting aside exclusion clause is no longer the law
· Parties are free to exempt out of liability in anything in contract as long as you look at all the terms
· Can say buying as is, not liability not honoration of SGA, can completely exempt out of liability
· Dawe v. Cypress bull
· It held that the plaintiff has reasonable notice of the terms
· Court could do not more could not force Dawe to read
· Did not have to sign, terms brought to his attention
· Para 12, p.617
· Exclusion clauses
· What lord Melish said is no longer the law
· Now must do all that is reasonable to bring the fact that there are exclusion clauses to the attention of the party but you do not need to tell them what is in the exclusion clause, it is up to them to read it
· Not reading exclusion clause you do so at your own risk
· Greeven v. Blackcombe
· Please read back of ticket, defendant and employees not liable
· There was a posted sheet about exclusion clause before buying ticket
· Judge ruled that the defendant had brought reasonable attention to exclusion clause
· Similarities between Dawe and Greeven, but different rulings
· Maloney
· Changes law completely in regards to setting aside exclusion or exemption clause
· Page 224 with regards to exemption clause look at analytical approach
· Exclusion clause exempted out of anything that went wrong with the boat, Maloney sued for fundamental breach of contract
· Court decided that when claimed fundamental breach should be laid to rest
· Para 22
· Page 225 what is unconscionable 
· Onus on plaintiff to prove case, 
· Para 34
· Sale of goods act
· Example of how common law develops and then becomes statute 
· SGA only applies to the sale of goods
· Consumers buying goods from retail and wholesale sellers when they have new goods, terms can be waived for used goods
· SGA applies 
· When there is a sale
· Where property transfers
· For a money consideration
· Of “goods”
· Tangible personal property
· Not real estate
· Does not apply to services
· On the balance is it a contract of sale, or a contract of labour and materials
· Ownership must pass to the buyer
· SGA set out implied 
· Conditions 
· Breach of an essential term which relieves the injured party from any further duty to perform the contract
· May sue for damages
· Warranties
· Breach of a non essential term, contract but can sue for damages suffered
· British Columbia
· S.16 SGA: implied condition as to right to Title implied warranty as to free from charges or encumbrances 
· S.17 SGA: implied condition that goods will correspond to the description
· Minor misrepresentation regarding secondary characteristic may be treated as breach of warranty
· [bookmark: _GoBack]S.18 SGA: Fitness for purpose
· Implied condition goods are fit for a particular purpose if:
· Buyer communicates expressly/by implication particular purpose for goods
·  Buyer makes it known he is relying on seller’s skill & judgment
·  Goods are in seller’s course of business to supply
· Buyer not purchasing by trade name, relying on own skill & judgment
· S.18b SGA: Merchantability
· Implied condition that goods can be used for at least one of the purposes for which goods of that description would normally be used
· S.19 SGA: Corresponded to sample
· Implied condition that bulk will correspond to sample & description
· S.20
· Parties free to exclude. Override provision od SGA
· Btu see s.20 SGA in BC 
· Dealer bound by SGA if he sells new goods to an ordinary consumer
· May contract out of S.17, 18, 19 if private sale, used goods, business use, trustee in bankruptcy
· But never s.26 (title) implied into all sale of goods
· If you d not exclude SGA it applies
· But exemption clause must precisely describe the type of liability disclaimed
· So if it says “all warranties” then all conditions still apply
· So all consumer sakes in BC come with non-excludable statutorily implied conditions and warranties 
· Transfer of title to good under SGA
· Subject to contrary intention of the parties
· Rule 1: unconditional contract for sale of specific goods in a deliverable state  title passes when the contract is made (delivery and payment irrelevant)
· Ascertained v. unascertained 
· Ascertained this is the model you want the color you want
· Unascertained ex. a 2013 BMW (anything will suffice)
· Rule 2: sale of specific goods where seller bound to do something to put them in a deliverable state title passes when the thing is done and the buyer receives notice
· Rule 3: sale of specific goods in a deliverable state but the seller is bound to weigh, measure, test, etc., to set the price title passes when the thing is done and the buyer receives notice
· Rule 4: sale of goods on approval title passes when the buyer signifies approval or after a specifies or reasonable length of time
· If reasonable time passes risk and title will pass without approval
· Rule 5: sale of unascertained or future goods by description title passes when the goods are unconditionally appropriated to the contract by the seller with the assent of the buyer or the seller deliver the goods to a carrier pursuant to a contract and does not reserve a right of disposal

Lecture #9
· Privity of contract
· A contract does not confer any benefits or impose an obligation on a stranger to the contract. To succeed in an action in the contract, to enforce contractual right, you mist have privity of contract that is be a party to the contract
· Insurance is an exception to the rule of privity
· Trusts another exception
· Any arrangement whereby property is transferred with the intent that it be administered by a trustee for another benefit
· 3rd party has a right to the property and can compel the trustee to transfer it 
· Beneficiary is called the beneficial owner even though the trustee technically is the legal owner of the property 
· Land is not covered under privity
· Land law is not covered by the concept of privity, as property law apples
· Restrictions and obligations run with the land, despite parties to the agreement
· Tort is not covered
· Direct actions in tort for negligence Donoghue v. Stevenson case, 1932, house of lords 
· Prior to this consumer has a contract only with the retailer and not with the manufacturer so has no cause of action against manufacturer 
· Novation is not covered
·  Assignment of rights
· Assignment – a transfer by a party of its rights under a contract to a third party
· Assignor- the party that assigns its rights under a contract to a third party
· Assignee- the third party to whom rights under a contract have been assigned       
· Statutory assignment
· Allows the assignee to bring an 
· Negotiable instruments
· A contract containing a promise, express or implied, to pay a specific sum of money to the order or a designated person or bearer
· They represent the right to claim funds from a a particular debtor or financial institution 
· They can be transferred between parties not associated with the original transaction without the requirement of any notice and without diminishing the right of the eventual older to collect on the negotiable instrument from the original parts 
· Three types of negotiable instruments
· Promissory note
· Are a claim for funds against person designated in instrument 
· Cheque
· Freely transferrable
· Bill of exchange (drafts)
· An order made by one person to another to pay an amount of money to a third party
· Often referred to as a draft
· Can be used as a means of collecting a debt then
· Drawer: the person drawing up the instrument, responsible for insuring the draft or cheque will be paid as required
· Drawee: party who is requested
· Stop payments not guaranteed
· Endorsement
· A notation on the back of the intraument which is usually the endorsers signature
· Order instruments much be endorsed 
· Bearer instruments are negotiated by delivery alone
· Endorsements are negotiated by delivery alone
· Endorsement transfers title to an instrument payable to order
· Endorser liable to any subsequent holder for the amount set out
· Endorser who is held liable has recourse againse any prior endorser
· Forgery
· If bank cashes cheque that has been forged by the person cashing it, the bank has no right to take funds from the drawees account
· The drawer and any endorser
· Holder in due course

Lecture 10
· Law of torts
· Torts are private matter between individuals 
· Brought by a plaintiff against a defendant
· A tort is a social wrong, other than a crime or breach contract
· The role of tort law is compensate the victim of harm rather than punish the offender 
· It is civil wrong
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