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Why study law?
· it affects risk/risk management
· tells us what we can and can’t do
· it is facilitative
· negative aspects -> to know what not to do i.e. polluting env.
· positive aspects -> acquiring rights to protect things
· provides restrictions also protects businesses

The Nature of Law
· law - rules enforced by court
· set of principles and rules + way of thinking about them
· bound up in the reasoning -> why?

Law v. Ethics
· Not the same thing
· law - formally sanctioned
· ethics - informally sanctioned

4 types of ethical reasoning
· consequences-based arguments - utilitarianism-> greatest good for greatest number
· fairness based arguments - give people their just desserts and a level playing field
· Rights and duties - respect rights and perform your duties
· character and virtue - what kind of people do we want to be

- no duty to rescue in Ontario

Canadian Jurisdictions
· Quebec - civil law system (originated in Rome) -> everything is codified
· Everyone else - common law systems (originated in England) -> also judicial discretion
· some laws apply across Canada i.e. criminal and constitutional law

Public and Private Law
· public - relationship with gov and society as a whole
·  i.e. constitutional, tax, criminal law
· private - private matters and relationships with other individuals
·  i.e. tort, contract, property law

- legislation - law created by parliament or legislature
- judicial discretion - interpret and apply constitution, legislation and common law (judge-made)

The Constitution 
· S.52 “The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect.”
Federalism and Division of Powers
· federalism - power to make laws is divided/shared
· federal and provincial govs
·  cities (municipalities) get power from provinces
· can only make laws related to things within their power

Is it “good law”?
· Intra Vires “Within the law” - legislation was made within power/jurisdiction
· Ultra Vires “Outside the law” - legislation was not made within power/jurisdiction. Government exceeded its authority. Legislation that is Ultra Vires will not be enforced

Charter of Rights and Freedoms (since 1982)
· rights that commonly affect businesses:
· freedom of religion
· freedom of expression
· freedom of mobility
· right to equality: prohibited grounds of discrimination include race, sex and religion, but not poverty
· S.52: Constitution as supreme law - law inconsistent with charter “of no force or effect” 

Limitations on Charter Rights
· only applies to government action
· not (directly) applicable against private businesses
· Charter not apply against corporations
· have freedom of expression (since everyone is entitled to that)
· but not to S.15 - applies to individual
· corporation is type of person but not an individual
· Charter rights subject to “reasonable limits”
· S.1 “such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.”
· can be acceptable to violate someone’s rights
· broad and poorly defined laws will often fail this test
· Charter does not protect property rights
· Charter subject to “notwithstanding (in spite of) clause” 
· parliament can create a law in spite of the fact that it violates the charter

Canada’s Court System
· Figure 2.1 (drawn)






Court Hierarchy 
· determines appeal route
· all end with SCC
· determines what decisions are binding on courts

The Doctrine of Precedent 
· judges must follow similar decisions from courts higher in same hierarchy
· other decisions may be persuasive but not binding
· rule of law - resolve disputes using law, not brute force and not by private opinion of the judge hearing the case

How to solve a legal question
1. what is the issue
2. what’s the law
3. apply

Battery
· test - D intends to cause offensive, physical contact with the P that causes harm
· elements - intends to cause, offensive, bodily contact, harm
· i.e. Bettel v. Yim 1978
· What is the issue? (i.e. what is the legal wrong)
· Is Yim liable for battery?
· What is the law/legal test?
· D intends to cause offensive, physical contact with the P that causes harm
· Apply the facts
· intends to cause - Yim purposefully shook Bettel
· offensive - shaking is an offensive act
· bodily contact - shaking a person’s body is bodily contact
· harm - hurt Bettel’s nose

Torts - the law of just desserts

Conceptualizing Tort Law Definition
· imposes variety of private law duties on all of us
· i.e. use reasonable care, don’t take people’s stuff, don’t damage reps by lying
· a failure to fulfill a private law obligation
· contract - voluntary vs. Tort -obligation (no choice)

Social purpose
· discourages people from committing private wrongs
· compensates people who have been injured


Balancing rights and duties
· everyone as individual moral agents need to regard other people ...
· need to strike down balance between rights and duties
· i.e. do my own thing, but got to respect what you’re doing
· closer the interest is to the center of what the law is trying to protect - tort becomes more easier to commit

Three Types of Torts + Forms of Tortious Wrongdoing
· intentional torts
· assault, battery, false imprisonment, conspiracy, intimidation, deceit
· negligence torts
· occupiers’ liability, nuisance, negligence, professional negligence, product liability
· Strict liability torts 
· animals

Strict liability
· do not require proof of intent or careless wrongdoing
· liability imposed because D was responsible for situation that injured P
· applies only to extraordinarily dangerous/risky things
· i.e. getting a boa (exotic/dangerous) -> if anyone is injured you are liable, but having a cat (not exotic/dangerous) one would not be liable 
· things that don’t naturally happen on land
· i.e. fireworks
· i.e. cattle on your land and escape -> if they go on other ppls land -> you can be liable

Negligence
· when a person acts carelessly 
· but actions/activity is protected if it is reasonable in the circumstances
· reasonableness standards

Intentional Torts
· different levels of intention
· intent to act - i.e. body, liberty, property, chattel - easily committed in
· responsible for all consequences even if you weren’t “trying to do that”
· intent to act with an objective
· i.e. disrupting a contract and trying to profit off it. 
· intent must be to act and objective to harm

Tort of Trespass to land - intentional tort
· legal test - improper interference with land. Did the D intend to do the act that used the land?
· elements
· has to be intentional (intent to act)
· land: above, on, or below
· “interference” - anything you don’t like
· has to be “improper”
· consent = not “improper (a defence)
· legal authority = not “improper” (a defence)

Remedies for Trespass to Land
· damages:
· compensatory
· nominal - small symbolic amount
· punitive - to punish
· injunction - orders D to do something/fulfill a promise (if defy -> becomes criminal offence)
· preventing ongoing trespass
· requirement to remove trespassing structure
· Removal of trespassers
· arrest of trespassers
· use of reasonable force in arrest


Vicarious Liability
· test - Employer is responsible for a wrongful act done by an employee when it is done in the course of employment

Effects of Vicarious Liability
· Company will be liable even if they didn’t do anything tortious
· Victim can sue both employee and employer for their own torts
· employees are directly liable for their own tort
· employer may also be directly liable if it committed a separate and independent tort
· i.e. careless training of careless employee or failure to properly screen candidates for a position
· Vicarious Liability is different
· employers may be vicariously liable for employee’s tort

Test for Vicarious Liability
· Did the tort occur in the course of employment?
· was it something the employer authorized? Was it something closely connected to work?
· questions can ask:
· is this an employee?
· if so, did the co. authorize the employee to do the tortious act; or 
· did the co. authorize the employee to do any other closely connected act

No Vicarious Liability when...
· Employer not vicariously liable for independent contractors (non-employees)
· employee tort occurred completely outside the employment relationship (if shift is over then liability doesn’t fall on employer)

Independent Contractors
· control when, where and how work is done
· whose equipment and premises are used
· how is the worker paid? (salary or lump sum at end of a project?)
· level of integration into employer’s business
· does worker have other clients?

Deceit
· Definition - when the D makes false statement and knows it’s false and intends to mislead the P which results in P suffering a loss as a result of reasonably relying on the false statement
· Test
· D made false statement
· D knew statement was false (when he/she made it) or was reckless in determining truth
· D intended to mislead P
· P suffered loss as a result of reasonably relying upon statements
· half truths are considered false statements
· when new info is received, one must relay updated info 
· i.e. telling someone net profits, but when double check with acc it was gross, you must then update

Caveat Emptor: Let the Buyer Beware
· responsibility of hearer to retrieve information
· i.e. selling house - don’t need to necessarily point out train tracks in back

· silence is a statement
· i.e. can’t hide things such as cracks in concrete in foundation of house
· sometimes ppl have positive duty to tell - if not they can be liable - need to prove disclosure

Regards to statements - Perceptions matter!
· can’t create false impression
· time statement was made maker must know it was false
· if they don’t believe statement is false, can’t prove intent to deceit

Puff
· statement made to sell something
· i.e. this knife is the best knife that you will ever own and will turn your life around
· will not give action deceit cause it’s not reliable
· was it reasonable to believe statements are true?
· i.e.red bull gives you wings
· they added ending clause to cover negligence
· puffs are aggrandizing statements

· prospectus - a document a company publishes if they are planning to sell shares to public

Defamation
· definition - D makes false statement that could lead reasonable person to have lower opinion of P
· elements/test
· statement reasonable refers to P
· statements could hurt P’s reputation
· statement was published to third party

Risk Management 
· social media presents special risks due to vicarious liability for employees and the publication of defamatory comments
· companies need to be careful when attempt for competitive edge by disparaging (show of little worth) their competitors

Defenses to Defamation
Justification
· if your statements are true then there can be no defamation/deceit (has to be true, not believe it’s true)
· i.e. doing a comparative product test saying that one brand’s product is better than another’s - defamation will only occur if they did not do a study to prove so.
Privilege - acts as a shield from liability. Protects communications in certain context
· absolute privilege
· complete immunity from liability 
· no liability even if statement made in bad faith
· limited to statements made:
· during parliamentary proceedings
· between high gov officials dealing with gov business
· by a judge, lawyer, litigant, or witness in legal proceedings
· between spouses
· Qualified privilege 
· when there is legal, moral or social obligation to make statement to someone with a similar duty or interest in receiving it
· liability if statement made in bad faith/malicious purpose
· “public interest responsible journalism”
· journalists may be protected if they publish defamatory statement and still acted in accordance with standards of responsible journalism telling sotry public wants to hear
· Fair comment
· expression of an opinion on a matter of public importance
· opinion must be informed
· opinion must relate to issue of public interest
· defence applies as long as opinion in question could honestly be held by some person - even if the D is prejudiced or opinionated

Remedies for Defamation
· compensatory damages to repair losses and sometime for personal distress
· punitive damages for outrageous conduct
· injunction to prevent defamation
· rarely awarded due to concern for free speech
· requires clear evidence that defamation is likely

Deceit involves lies D says to the P
Defamation involves lies D says about the P

Interference with contractual relations
· situation where D disrupts contract between P and 3rd party
· typically comes up in luring away your competitors customers/workers
(figure from slide)

Interference with Contractual Relations: The Test(s)
· direct inducement
· D knows about the contract
· D intends to cause the 3rd party to breach the contract
· D must actually cause 3rd party to breach the contract (usually by convincing the 3rd party to breach)
· P suffers a loss
· indirect inducement
· only things that  differs is third element
· D must actually cause the 3rd party to breach the contract through an illegal act

Defences
Full Defences
· self-defence, and third party defence
· definition - right to protect oneself from actual and threatened violence
· elements:
· defence to torts of assault and battery
· available only if person is at immediate risk
· i.e. can’t go and beat up the guy that mugged you a day ago
· limit on defence - cannot use more force than necessary in circumstances
· also allowed to defend third party
· i.e. parent can defend their child
· Limits to Defence on Property
· force used to respond to threat must be proportionate and reasonable
· defence to property less generous than self-defence and defence of third party
· if only threat is to land and chattels, may never be reasonable to deliberately cause death or serious injury
· Consent 
· P consented to interference with his/her body, property or land
· consent must be voluntary and informed. It can be withdrawn or limited
· implied consent in some cases
· i.e. consent to receive life-saving assistance unless evidence to the contrary (DNR order)
· Necessity 
· D’s actions are justified by an emergency
· desperate times call for desperate measures
· i.e. tornado come -> can break into a house and hide in basement without trespass to property
· Elements
· immediate action must be required to avoid calamity
· benefits outweigh harm
· i.e. doctor giving urgent medical care to uncons. person
· i.e. tearing down house to prevent spread of fire
· usually complete but sometimes partial defence
· i.e. emergency storm caused ship to dock, damaged dock during storm, trespass justified but compensation required for damages
Partial Defences to Intentional Tort
· court to reduce damages on basis of P’s own responsibility for injury
· applies even though defendant committed an intentional tort
· Provocation (not that popular in court)
· definition - words or actions that would cause reasonable person to lose self-control
· when defendant “snaps” after being taunted or insulted
· tied to torts of assault and battery
· D liable for attack, but P’s damages are reduced 
· Contributory negligence
· definition - when P partially responsible for injury that D tortiously caused: P’s own carelessness was a cause or added to the injury he or she suffered
· damages reduced to reflect P’s contribution to harm
· Elements of the defence differ through Canadian jurisdictions
· some divide responsibility on basis of parties’ fault
· allows defence to apply to any tort, including intentional
· some divide responsibility on basis of parties’ negligence
· courts have found the defence difficult to apply to intentional torts as concept of negligence does not naturally fit intentional torts

Negligence
· definition - the careless causing of harm
· purpose - to compensate for harmful, risky actions conducted carelessly, but to allow for risk-taking

Striking the right balance
(figure from slide)


Elements of Negligence
· duty of care - why should the D care? (relational analysis)
· standard of care - how should the D care? (analyze the act or omission)
· causation - who should care? (is there a connection between what D did and the injury suffered by the P? [there should be a connection between P and D])

Duty of care
· seeks to address the “ripple effect” - ramifications for actions
· i.e. driver causes an accident = victims affected, passengers affected, civilians are affected, medical team affected, etc...
· must be limits on scope of liability in that sense^
· risk radar - who should i think about? who will I be liable to?
· Elements 
· for there to be a duty of care, there must be
· Reasonable foreseeability, and proximity
· but even if there is a duty of care, a court might not enforce it due to 
· public policy


· Test - would a reasonable person have foreseen the risk that harm would occur?
· avg person with ordinary foresight
· Proximity - a “close and direct” connection
· was there something that blopped the P and D together and that the D should owe a duty of care because they were brought together in proximity
· Examples of Proximate Relationships
· physical connection
· i.e. driver drives into bridge; liable for repairs to bridge (but not for inconvenience caused to businesses, commuters, etc)
· Social relationships
· i.e. parent and child, teacher and student
· commercial
· i,e. bars and drunk driver (over-served by the bar)
· manufacturers and consumer products
· Typical Considerations
· direct causal connections
· i.e. carelessly spill hot coffee over someone
· invitation into an inherently risky situation
· i.e. inviting ppl to come sailing with you
· care and control of risk
· i.e. run snow tubing contest (also goes with invitations)
· relationships of control and supervision
· i.e. parents and babysitters
· P reasonably relies on a D’s representation that the D would act in a certain way
· i.e. assure people that you are able to save their life if they go swimming with you
· Public Policy
· what effect would a duty of care have on society and on the legal system?
· Public Policy considerations
· “floodgates of litigation
· trigger a flood of litigation
· stock market loss
· interference with political decisions
· professional regulatory bodies, i.e., for law, doctors, stockbrokers
· hurt a valuable type of relationship
· mother and unborn child
· Duty of care for statements
· analysis 
· factors re: Reasonable foreseeability
· communicated on a serious occasion
· made in response to an inquiry
· D was paid for the statement
· statement of fact v. statement of opinion
· disclaimer
· factors re: proximity
· D knew that the P, either as an individual or as a member of a group, might rely on the statement; AND
· the P relied on the statement for its intended purpose
· Risk management - USE DISCLAIMERS

Standard of Care
· focuses on the D’s actions or omissions
· defines how much care a person with a duty of care must exercise
· test - Reasonable person test: what would a reasonable person in the position of the D have done?
· reasonable person weighs: severity of harm (magnitude), likelihood of its occurrence (probability), and cost of avoiding them

Social Utility - reasonable person may act in a way that has great social utility, even though it creates a risk
· if there is great social utility then you can take more risk
· i.e. driving a friend to the hospital who is having a heart attack - speeding
Sudden peril - doctrine states that even a reasonable person may make a mistake under difficult circumstances
· if there is sudden peril more leeway will be given
· i.e. grease fire kitchen and throw water - it is ok cause you tripped

Standard of Care for Professionals
· professionals must act as a reasonable professional would under similar circumstances
· held to a higher standard of care

Limits to professional standard
· hindsight can’t be used: focus on info reasonable available to D at the time
· i.e. detectives didn’t have DNA evidence back in the day
· “errors of judgement” are different than carelessness 
· choice of medical procedure 
· compliance with approved or statutory standard

Standard of Care for products
· product liability - occur when person is injured by a product
· strict liability in US - manufacturer liable for any defects
· Negligence in Canada
· manufacturer liable only for careless defects in design
· manufacturer usually strictly liable for manufacturing defects
· even if carefully designed and manufactured - can be liable if don’t warn about dangers

Causation
· D must be a cause in fact and in law of the P’s injury
· factual and legal causation
Factual Causation: But-for test - would the P still have suffered harm, “but for” the D?
· if D had not been careless, would P still have suffered the same injury?
· if nothing changes then D is not the cause - it would have happened anyway
· if makes a difference then D is liable - D’s carelessness played a role in the occurrence of the loss
· i.e. doctors and poisoned victims scenario
Proving factual causation - based on a balance of probabilities
· “more likely than not. “More than 50%”


Dealing with Multiple Defendants
· step 1 - determining whether each D is a cause of the P’s loss
· done using a balance of probabilities and separate analysis for each D
· if P can’t prove on a balance of probabilities that certain D was a cause of harm then that D is not liable and owes P nothing
· step 2 - apportion liability
· divide responsibility for loss among Ds found to be a cause by assigning each D a percentage of the blame

Joint and Several liability
· Ds together caused the suffering to the P (the “joint” liability) and each D can be held liable to pay all P’s loss (the “several” liability)
· basically - P has option to take all damages from one D (even if that D was only, say, 10% liable)
· don’t worry - D who is stuck with the bill can sue other Ds for their contribution

Remoteness (legal causation)
· rule - no liability if the loss is too remote
· test - was the type of harm suffered reasonable foreseeable?
· duty of care - scope of the people to whom you might be liable
· remoteness - scope of the injuries for which you might be liable
Exceptions to remoteness
· thin skull - case occurs if the P was unusually vulnerable to injury
· not responsible at all if normal person would not have suffered any harm
· fully responsible if reasonably foreseeable that normal person would have suffered some damage
· thin wallet - D may be fully liable if it was reasonably foreseeable that the P’s poverty would cause them to suffer more than usual
· intervening act - an event that occurs after the D’s carelessness and causes the P to suffer an additional injury
· if a causes b then b causes c, D may be responsible for both b and c within scope of remoteness
· liability will be imposed if original negligence increased the risk of subsequent injury
· i.e. breaking someone’s leg then later they fall down - liable for both cause increase of risk
· i.e. breaking someone’s leg then later they struck by lightning - not for both cause b doesn’t increase c

Defences
Contributory Negligence 
· definition - when P partially responsible for injury that D tortiously caused: the P’s own carelessness was a cause or added to the injury he or she suffered
· damages reduced to reflect P’s contribution to harm
· test - apply same tort analysis, focusing on the P’s actions:
· did the P breach the standard of care
· was the P’s carelessness a cause of the P’s loss
· Impact on liability
· damages will be reduced to reflect P’s own contribution to his/her injury
· judge will apportion liability
Voluntary assumption of risk (volenti)
· definition - P freely accepted both physical and legal risk of injury (gave up right to sue)
· it is a complete defence - if D can prove P freely accepted both physical and legal risk of harm, there is no liability
· Establishing Volenti
· P must clearly accept the physical risk (“I accept that I might be harmed”) and the legal risk (“I agree that I won’t sue you as a result”)
· to be valid, D must have drawn P’s attention to exclusion clause or waiver
Illegality 
· definition - may apply if the P suffered a loss while participating in an illegal act
· complete defence

Torts involving land
· trespass to property
· intentional, improper interference with the P’s land
· Nuisance 
· the way that the D uses its property unreasonably interferes with the P’s use and enjoyment of its own property
· occupiers’ liability
· the P is hurt on the D’s premises because the P breached a standard of care


Occupier’s Liability
· definition - when occupier of a premise is held liable for injuries that someone sustains on these premises
· Occupier’s Liability Act (Ontario)
· “occupier” is any person having possession of or control over and responsibility for premises or activities on premises;
· may have multiple “occupiers” for the same premises.
· The term “premises” is broadly defined to include land, buildings, other structures, water, planes, trains, automobiles, and other vehicles
· General duty
· occupiers’ duty of care
· “an occupier of premises owes a duty to take care as in all the circumstances the case is reasonable to see that persons entering on the premises, and the property brought on the premises by those persons are reasonable safe while on the premises”;
· Modified duty
· voluntary assumption of risk
· The occupier may defend any claim on liability on the basis of risks willingly assumed by persons entering the premises under the circumstances described in s. 4, and provided there was no deliberate intent to do harm or act with reckless disregard for the presence of the person;
· Who is deemed to accept the risk of being on premises?
· trespassers are deemed to have assumed all risks;
· people on the premises engaged in criminal acts assume all risks
· those entering for recreational activity under certain circumstances are deemed to have assumed all risks. [s, 4 (3)]

The Tort of Nuisance
· definition - the way the D uses its land unreasonably interferes with the P’s reasonable use and enjoyment of the P’s own land
· test - whether the interference caused by the D is unreasonable or not. (is the interference “unreasonable”?)
· factors to consider
· type of nuisance, nature of neighbourhood, time and day of the interference, intensity and duration, social utility of interference, defendant’s motivation
· Defences
· statutory authority - but only if the D’s nuisance was an inevitable result of compliance with the statue
· Doesn’t matter who was there first
· i.e. urban development - farmers might find it as a nuisance
· Remedies
· damages for loss of value to property
· injunction (to stop the interference), but only under certain circumstances. Overall social good must be considered

Ethical Reasoning and the Law

What is ethics
· definition - ethics is the critical, structured examination of how individuals and institutions should behave when their actions affect others
· “critical” because it is about more than just describing existing patterns of behaviour
· “structured” because it is about more than intuitions and gut reactions
· it is about providing reasoned arguments for why we should (or should not) behave certain ways

Ethical judgement involves weighing competing values or principles
Value is something that we ought to promote
· i.e. honesty, kindness
Principle is a rule, usually grounded in a value, that tells you what you should do
· i.e. you should tell the truth most of the time. You should help people when  you can

Ethical Principle and Values
– Consequences: we should promote good consequences and avoid bad ones, for all concerned, in the long run. (Happiness is good; pain is bad!)
– Fairness/justice: we should make sure that good & bad consequences are distributed fairly. We should pay our debts and treat like cases alike.
– Rights and Duties: we should protect rights and perform duties. These are often “nearly absolute.”
– Character/virtue: we should consider what kind of people we want to be, and what example we want to set.

Must balance principles and values to figure out which reasons are most weighty

An Ethical Reasoning Process
1. Get your facts straight.
2. What are the options?
3. Next, ask:
A. Who will stand to lose/gain from each option? Who will be helped or hurt in some way?
B. Will any option violate someone’s rights, or break a
promise?
C. Are there any special duties of loyalty here?
4. Weigh the importance of A, B, and C. (Again, there’s no formula for doing that!)
5. Make a decision.
6. Is it a decision you could explain and stand by?

unethical i.e. - breaking a promise, lying, cheating
illegal i.e. - speeding to the hospital, possession of pot, selling your kidney, civil disobedience
both i.e. - sexual assault, murder, theft, perjury, fraud

Ethical and Legal reasoning
· both involve reasoning about what it would be ok to do, or about whether past behaviour was right or wrong (legally or ethically)
· both kinds of reasoning require 
· understanding of relevant facts
· appreciation of relevant principles
· some consideration of precedent and analogy, in order to achieve sufficient consistency of judgement
· ethics in law itself
· in justification for legislation
· promotion of social well-being
· protection of individual rights
· judges appeal to what is “fair”, “reasonable” and “just”

Three Central Stakeholders
Investors (provide capital), managers (day-to-day operations), decision makers/strategists

Sole proprietorship
arises once person begins to conduct business. i.e. start cutting lawns for money
is the business - no separation between business owner and investor
· proprietor entitled to all income, liable for all obligations, owner’s assets available for debts, can’t be employee of business
advantages - simple to start, simple to administer, possible tax advantages
disadvantages - unlimited personal liability, can only raise money by personal borrowing, as business grows, these problems continue to grow
best suited for small businesses
legal requirements
no formal registration, but must comply with general requirements imposed on all businesses

Partnerships

general partnerships - exists when two or more people carry on business together  with a view to profit
creation of partnership is automatic without registration/formality - ppl can be in partnership without realizing it
profit - gross revenues-costs
carrying on business together - not a casual, one-off transaction

factors indicating partnerships
sharing profits or losses, jointly owning property or jointly contributing capital, involvement in business (especially management), joint authority for contracts and bank accounts, equal access to business information, holding each other out as partners or acquiescing, engaging in ongoing activity rather than one project, consider the risks of unintended partnership

Partnership characteristics 
no separation between partner and partnership, unlimited liability, income to partnership is personal income to partners, Ontario partnership act (assumes equal division of profits) - provides default rules, which can be supplemented or modified by partnership agreement(have partners that meet your criteria, to manage division of profits, etc) , each partner can commit partnership to obligations others don’t agree to, right of indemnification - if 1 partner commits tort and partnership loses, the partners get to take back from the 1 partner, all become liable if tort is committed (no vicarious liability. cause partners can’t be the employees)



ending a partnership (can be specified in agreement)
unless partners agree otherwise - default rules are - any partner may terminate partnership on notice, termination on death or insolvency(can’t meet debts)

Risk Management: Front End Strategies
don’t enter partnerships or put self in position where can be legally viewed as partner
don’t let others hold you out as a partner
ensure contract says you are not a partnership
don’t look like a partnership i.e. joint bank access/joint bank cards
get compensation for entering business that might risk partnership
have lawyer review arrangements

Risk management: partnership structures
enter partnership that protects your interests. i.e. agreement provides for a right to indemnification
incorporate if things get too risky

LLPs v. Lps

Limited liability partnerships (LLPs):
serves RM concerns for certain businesses that can’t incorporate.
individual partners not liable for prof. negligence. of other partners
one can lose investment in partnership but can’t go for your stuff
only prof. negligence. protection - not for things like contractual obligations

Limited partnership (LP):
available to everyone
at least one general partner faces unlimited liability - others can have LL
Limited partners have limited rights to manage partnership - don’t get to make key decisions
Gp can be a corporation, LP can be an employee in the pship. i.e. if sam is LP and manager in corp - who is GP - he is still safe

Risk Management: Other Legal Tools
qualifying scope of liability - in the ordinary course of the business of the partnership. - if person is doing something outside ordinary course of business, then can’t authorize contract
fiduciary duty - partners must act honestly and with a view to the best interests of the partnership - if you earn profit by exploiting your position in pship -> you lose the money and give it to pship regardless of whether they were going to take deal or not. If you get permission then it is ok.

Corporations 
is a legal person, with a separate legal existence from its directors, shareholders, and officers
corporation is the business -> owns the business
can own property and can buy & sell
business of the corporation runs independently of its shareholders
sh’s own intangible rights
corp must have directors but don’t have to have officers
can’t have shareholders until you have directors in corp to issue shares
anytime issue shares - must also give a prospectus
· private corps can just issue shares w/out exception
· public has to file annual reports and keep public updated
within 8 months of incorporation - must have shareholders meeting
shareholders - residual claimants to the assets of the corporation and elect directors. right to appoint independent auditor, vote on certain proposals put foward by directors
directors - responsible for managing or supervising the management of the corporation business and its internal affairs. can’t delegate power to issue shares, declare dividends, authorize the repurchase of shares. Can delegate day-to-day management of corporation to officers and employees, but ongoing supervision is required. Owe fiduciary duty and duty of care
officers - appointed by directors and usually exercise substantial management powers delegated by directors
shares- represent a claim on the residual value of the corporation after the claim of all creditors have been paid

Articles of incorporation
proposed name, minimum and maximum number of directors, total number of shares and classes of shares, any restrictions that may be imposed on the transfer of shares, purpose of the corporation and restriction on it’s activities, address
Corporation needs - shareholders, required licences/registrations, form of securities, banking agreements

Post-incorporation organization
directors meeting - issue shares, adopt general by-laws, designation of officers
shareholders meeting - approve bylaws
shareholders’ agreement to customise relationship
prepare minute book

Shareholder can be employee of creditor of corporation
corporation and shareholder are separate taxpayers (sh’s taxed only when paid dividend)
corporation unaffected if shareholder dies

Liability of shareholders
have limited liability
exception - Piercing the corporate veil - serious fraud, wrongdoing or unfairness. court willing to impose liability on true culprit.
i.e. incorporating to get insurance

shares have three basic rights - vote for election of directors, receive dividends, receive property on dissolution after debts paid
common shares - elect directors, dividends only when declared by board of directors, right to residual value, after preferred shareholders are repaid
preferred shares - receive fixed dividends at regular intervals, right to be repaid on dissolution before balance of residual value is distributed to the other shareholders, no right to elect directors

CONTRACTS

voluntary obligations i.e. buying a coffee, taking TTC
exercising a right i.e going to class

contract is a legally enforceable agreement
contracts protect reasonable expectation that are created by promises
implication - does not matter what parties think in their own heads. matters how promisor’s conduct would be interpreted by a reasonable person in the position of the promisee

elements of a K
intention to create legal relations, meeting of the minds (offer and acceptance), exchange of value (consideration)

K does not have to be in writing to be legally enforceable
· except any contract with land need to be in writing or a guarantee, or certain things under consumer protections act

intention to create legal relations
rule - parties must intend to create legal relations
objective test - would a reasonable person think that the parties intended create a legally binding agreement

Family/social - presume that there is no intent
commercial - there is intent
· letter of intent - not a contract. comfort letter - not a guarantee, just a “comfort” letter
both are rebuttable

Meeting of the minds
shared decision to enter into a legal agreement on specific terms and conditions
minds meet when there is offer and acceptance

Offer=willingness to contract on stated terms
must be communicated i.e. written document, oral statement, conduct
acceptance of offer - contract exists at moment of acceptance

Managing Risk: Invitation to Treat
invitation to treat=willingness to receive offers: (i.e. kajiji, catalogues, items on display)
person responding to invitation makes an offer, person making invitation can then accept offer
The offer still exists 
offer can be terminated before acceptance

5 ways to kill an offer: revocation, lapse of time, rejection, counter offer, death/insanity.
offer is dead and cannot be accepted or revived

Revocation of offer
revocation=withdrawal of offer by offeror
offeror normally free to revoke at any time, with NOTICE to the offeree

Firm offers v. options
firm offer=gratuitous promise revoke an offer
generally unenforceable with exception that the promise is under seal
option - a contract in which offeror receives something of value in return for a binding promise to keep the offer open for a specific time. - FULLY ENFORCEABLE

Lapse of time 
offeror can set termination date, if no termination date set, court will infer reasonable time

Rejection - “no thanks” - offeree cannot subsequently revive offer

counter offer - “yes but” - offeree responds to an offer but modifies the terms, effect - rejects old offer and creates new one

Acceptance=agreement to offeror’s terms (contract created immediately upon acceptance)
· must be in response to offer
forms of acceptance 
acceptance by promise - bilateral contract - promise exchanged for promise, both parties have obligations i.e. i’ll pay 7500 and you’ll give me your car
acceptance by performance - i.e. in response to a reward poster

Types of acceptance by promise
acceptance can occur many ways i.e. words (written/spoken), conduct (handshake)
silence 
rule - silence alone cannot be acceptance
exception - silence plus prior agreement may be acceptance

[bookmark: _GoBack]
acceptance: instant communication
no substantial delay
rule=communication is effective when received, where received and only if received
implication - no contract until the offeror receives the notice of acceptance


When acceptance arises at a distance
non-instantaneous (=substantial delay):
the postal rule provides that the acceptance is effective where and when the offeree sends it (even if not received)

Consideration
K must be supported by consideration
law will NOT enforce gratuitous promises
can either be a benefit or a detriment
· each party must either (promise to) provide benefit to someone or suffer detriment to self
i.e. when someone has a right to something under a contract - expanding scheduled payment by 5 days - suffering detriment cause giving up right
element of exchange - must move from each party - but not to other party
i.e. i’ll pay $500 to your brother if you transfer a car to my sister
consideration is met and given by exchange of other thing

The peppercorn theory
consideration must be sufficient, but it need not be adequate
give something recognized as having value in law. don’t care if you make a bad deal

Sufficient v. Adequate consideration
Consideration must be sufficient
· anything that law recognizes as having value
· love and affection have NO legal value
· forbearance to sue (= give up right to pursue a lawsuit) is sufficient consideration if legal claim is valid
Consideration does not need to be adequate
· adequate: exchange of equal value
· Law does not protect people from foolish bargains i.e. peppercorn for horse 

Past consideration = no consideration
must be mutuality of consideration
consideration given before contract contemplated
no mutuality and therefore no consideration
i.e. promise to pay $100 given after service provided
don’t confuse with an implied promise to pay a reasonable price (which is valid consideration)
· i.e. prisoner asks lawyer to get them out but then doesn’t pay and says they didn’t agree/talk about price

Pre-existing third party obligation
promise to perform duty owed to third party 
· old contract promise repeated for new contract
· i.e. i will perform contract with another person if you pay me $500
sufficient consideration
· new benefit for new party under new contract
· i.e. you acquire right to enforce my performance
i.e. rockstar perform at venue. gets paid from venue, gets paid from radio guys, gets cd made - three separate contracts

Pre-existing same party obligation
promise to perform obligation owed to same party
· old contractual promise repeated for new contract
· i.e. i’ll perform our contract if you pay me $500 extra
No consideration (Gilbert Steel Rule - if you don’t provide new consideration then binding contract - must offer something new)
· no new benefit for same party
· you already have right to enforce my performance
· against policy to enforce agreement
· avoid incentive to threaten breach to get extra pay

promise to forgive existing debt
promise to discharge debt upon part payment. i.e. you owe me $500, pay $200 and forget the rest
unenforceable because no new consideration. some exceptions - promise under seal (must be put on time of promise being made), promise exchanged for new benefit, statute (including ontario, but not all jurisdictions) - promise enforceable if part payment actually received

Privity of contract
privity is the relationship between contractual parties
· parties: people who created contract, provided consideration
general rule - only parties to a contract can sue or be sued under the contract
stranger (or third party) - someone without privity
· can’t sue or be sued under contract
· irrelevant that stranger is beneficiary of contract
· i.e. i will pay 5000 to your sister if you give me your car

Exceptions to privity of contract
some jurisdictions have abolished privity rule
other have exceptions to general rules of privity such as assignment
assignment - a process of transferring contractual rights to a third party
· the assignor transfers her rights under the contract to the assignee; debtor now owes obligation to the assignee

Pre-Contractual Statements
Statement is made:
· contractual term: meant to be included in K -> if untrue, it is breach of K
· pre-contractual representation: mean to convince hearer to enter K -> if untrue, may be tort
· a puff ->if untrue, no legal consequences. Reasonable ppl do not rely on puffs
objective test: would a reasonable person have thought that the parties meant this to be a term of the K?
Contractual Misrepresentation
A false statement of face that induces the creation of a K
· if made innocently and not carelessly - no dmgs. May allow hearer to get out of the K
· if made carelessly - may be dmgs for negligence. May allow hearer to get out of the K
· If made intentionally - may be dmgs for deceit. May allow hearer to get out of the K

Silence as Misrepresentation
General rule - parties are not required to disclose material facts during pre-contractual negotiations, no matter how unethical non-disclosure may be.
Exceptions
· when silence would distort a previous assertion - when a change in circumstances affects the accuracy of an earlier representation, the party that made that statement has a duty to disclose the change to the other party. 
· When a statement is half-truth - despite the right to remain silet, a party cannot give a partial account if the unspoken words would substantially alter the meaning of the actualy statement, even if the actualy words are literally true.  i.e. laundry guy only says excludes dmgs caused to slik and crushed velvet during drying which is true, but ticket also excludes liability for any other dmg to any kind of fabric
· when the K requires a duty of utmost good faith - aka contracts of good faith. When one party is in a unique position to know the material facts. i.e. need to give insurance company all the facts in order to receive coverage 
· when a special relationship exists between the parties - When relationship between parties is one of trust, or when the parties has some other form of special influence over the other, a duty of disclosure may arise. i.e. your accountant is selling cottage. if sells to stranger, not obliged to disclose info on structural defects if purchaser didn’t ask. Can’t remain silent if selling to you because you would trust on basis of special relationship that he/she will fully disclose all material facts regardless of questions you asked.
· when statutory provision requires disclosure 
· some provinces have certain clauses that must be part of every insurance K and must be printed on every policy. One condition requires disclosure of relevant info by those seeking insurance. if customer does not do so, K may be unenforceable
· some financial officers have a duty to disclose material facts. i.e. officer or director have to speak up if they (or someone close to them) have an interest in a K with their own company. If fail to do so, company may be entitld to set aside the K. Holds true for some crown corps
· legislation regulating the formation of domestic K. If a party failed to disclose significant assets or liabilities that existed when the domestic K was made, the court can set aside the agreement or a provision to it
· when the facts are actively concealed - if party to a K actively conceals the truth it may be treated as a misrepresentation. i.e. building vendor takes steps to hide structural damage to the building, a court will consider act of concealment as form of misrepresentation and the sale may be rescinded on that basis

Limits on remedies
No misrepresentation
· representee conducted own investigation
· evidently, was not induced to enter K
· misrep, but still no “undoing” the K
· affirmed the K - found misrep but went on w/ the K, not possible to “undo” the K - painting a wall, third party rights involved 

Typical Contractual Map
What, who, when
· title, parties, recitals (introductory statements)
Definitions and interpretation 
“Meat”: terms and conditions 
· consideration (exchange elements)
Reps and warranties
“default” and remedies
assorted standard clauses
· i.e. force majeure, renewal, assignment, applicable laws, counter-parts, notices

certain ppl have protection/limited capacity
i.e. ppl under 18 can get out of K if they do in timely way, mentally incompetent, drunkards - to the point of insanity

Reading Contractual Terms
What, who, when
Legal purpose
· document title; document purpose; recitals; parties
Definitions and interpretation
List of terms in K with definitions
Identify currency (if necessary)
interpretation clause (French/English versions; schedules. appendices, etc)
“Meat”: Terms and Conditions
Consideration - description of item/equipment (with precision), price, plus interest, form of payment, payment schedule, schedule for servicing item and terms re: access, disclosures, delivery and risk of loss, insurance, key dates
Reps and warranties
condition of equipment, fitness for use
authority of parties to enter into K (corporate, regulatory)
“Default” and remedies
define “default” in advance, how dmgs will be calculated, identify any extraordinary remedies
Assorted standard clauses
early termination, limitation of liability, force majeure, renewal, assignment, applicable laws & jurisdiction, counter-parts, notices, “entire contract”
Issue with express terms: Whose interpretation?
Literal approach (golden rule) - words given plain and ordinary meaning
Contextual approach - intentions and surrounding circumstances considered. i.e. certain industry K - industry has a word mean something particular 0 even though word means X it should be known as Y
golden rule - words given ordinary meaning unless result is absurdity
contra proferentem - ambiguities interpreted against person who wrote the clause. interpret clause  least favourably to person who wrote it.

Issue: Implied Term
express terms may not fully reflect intention of parties
parties’ remaining intentions may be implied by:
· common law (implied by court) - to give full effect to parties’ intentions
· statutory law (implied by statute) - sale of goods act - provisions deemed to be involved with any K to do with sales of goods. Title of goods transferred from one party to another. Buying “as is” then title transfers from seller to purchaser. offer confirmed from offer and acceptance. i.e. hold that bottle for me & i’ll pay later -> consumer protection laws 

Std Form Agreement Terms
std form agreement=mass produced documents (“take-it-or-leave-it”)
i.e. mortgage, car rental, banks cell phones
transactions that happen over and over again and do not need negotiations
not all terms are enforceable

Signed std form Ks
signature is proof of assent to terms:
· signer is bound even if document not read, and even if terms not understood
Possible exception - if no reasonable chance to read. 
i.e. customer rushed, reasonable time, reasonableness stds, given guidance to specific clause

Exclusion Clauses (or waiver)
· clauses to exclude or limit liability. have clause pop out i.e. bold, italics, caps, - get them to initial it.
Four requirements for enforceability
1. terms must be clear and unambiguous - ambiguities interpreted against drafter 
2. reasonable notice to affected party - heavier onus for unusual or harsh terms
3. assent by affected party - signature is best evidence of acceptance of clause
4. usually not enforced if unconscionable or unfair

Standard form ticket contracts i.e. no signature
Terms often printed on tickets and receipts i.e. ski tickets
Enforcement depends upon notice - reasonable notice must occur before K is created, heavier burden for unusual or harsh terms, perhaps no burden for obvious terms
Enforcement depends upon assent - signature is best evidence of acceptance (generally even if term not read)

Boilerplate clauses - std clauses for dealing with difficult issues
exclusion clauses
force majeure clauses
confidentiality clauses
arbitration clauses
jurisdiction clauses
entire agreement clauses

Force Majeure clauses
if some highly unprobable event happens, this is what we agree will occur:
identify what the force majeure event is, neither party is to blame
performance of K is affected but no party is to blame
· an event, or a series of related events, that is outside the reasonable control of the party affected (including power failures, industrial disputes affecting any third party, changes to the law, disasters, explosions, fires, floods, riots, terrorist attacks and wars)
• 1.1 Definition of Force Majeure
• In this Clause [ ], "Event of Force Majeure" means an event beyond the control of the Authority and the Operator, which prevents a Party from complying with any of its obligations under this Contract, including but not limited to:
• 1.1.1 act of God (such as, but not limited to, fires, explosions, earthquakes, drought, tidal waves and floods);
• 1.1.2 war, hostilities (whether war be declared or not), invasion, act of foreign enemies, mobilisation, requisition, or embargo;
• 1.1.3 rebellion, revolution, insurrection, or military or usurped power, or civil war;
• 1.1.4 contamination by radio-activity from any nuclear fuel, or from any nuclear waste from the combustion of nuclear fuel, radioactive toxic explosive, or other hazardous properties of any explosive nuclear assembly or nuclear component of such assembly;
• 1.1.5 riot, commotion, strikes, go slows, lock outs or disorder, unless solely restricted to employees of the Supplier or of his Subcontractors; or
• 1.1.6 acts or threats of terrorism.
· clause should specify what happens to the contractual obligations when a force majeure event occure: Where a Force Majeure Event gives rise to a failure or delay in either party performing its obligations under this Agreement (other than obligations to make payment), those obligations will be suspended for the duration of the Force Majeure Event.
· Sometimes there is an obligation to keep the other party informed about the force majeure event and sometimes the parties have a duty to mitigate.
· A party who becomes aware of a Force Majeure Event which gives rise to, or which is likely to give rise to, any failure or delay in performing its obligations under this Agreement, will: (a) forthwith notify the other; and (b) inform the other of the period for which it is estimated that such failure or delay will continue. The affected party will take reasonable steps to mitigate the effects of the Force Majeure Event.

Misrepresentation - Test
is a false statement of an existing fact that causes recipient to enter into a K
1. a statement of an existing fact
2. that is false when made
3. may be actionable if it induced a K

Remedies for misrepresentation 
Rule - K will not be enforced
we treat the K as though it never existed; parties are relieved of all their obligations
usually accompanied by “restitution”: a giving and a taking back

Incapacity to K
· there can be a problem with incapacity 
· capacity: legal power to give consent 
· Voiding a contract -> avoid: escape the consequences of


Three examples
there are groups with limited power to give consent i.e. minors, mentally incapacitated, intoxicated

Unfairness during bargaining
· K may be voidable due to unfairness
duress - pressure to enter into K i.e. we have your peeps. sign the K or they will get it!
· illegitimate threat of harm - K voidable at victim’s option
· duress of person - threat of physical harm to party or loved one
· duress of goods - threat to detain, damage, or destroy goods
· economic duress - threat of financial harm
undue influence - overpowering will
· rules depend upon parties’ relationship
·  pre-existing fiduciary relationship:
· when a person is in position of dominance over another i.e. physician-patient, law-client, priest-penitent
· undue influence presumed if fiduciary - fiduciary party must rebut presumption: show transaction was fair and show weaker party received ILA
· no pre-existing fiduciary relationship
· party alleging undue influence must prove it: there is no presumption of undue influence and difficult proof if no imbalance in power
· opposing party can adduce evidence of equality: show fairness of transaction and show fairness of bargaining process
· Risk management: refrain from bullying tactics, recommend ILA
unconscionable transaction 
· presumed if: test - K was improvident (thoughtless), and inequality of bargaining power
· presumption rebutted by proof that: bargaining process was fair, other party received ILA

Legislative/regulatory protections against unconscionable practices
· disclosure requirements (how much is this really going to cost, with interest, over time?)
· “cooling off” periods i.e. buying new condo - can change mind w/in certain amount of days
· prohibited use of unfair terms - can’t have certain types of clauses in Ks
· broad discretion - to the court to render harsh or unconscionable agreements ineffective

Other protections
· Ks formed in certain contexts i.e. door to door sales - K has to be in writing, must be in line with consumer protections act and be delivered on time.  /high pressure situations 
· certain types of Ks must be in writing i.e. “personal development”, dance, m. arts Ks
· requirement to use “plain language” i.e. mobile services Ks

Illegality 
court will refuse to enforce or enforce part of
court may void for illegality by:
· statute or regulation - i.e. selling clothing without tags that show what it is made out of. illegal to transact contrary to regulatory statute.
· won’t automatically be void, depends on whether it “shoud or shouldn’t” be
· common law (contrary to public policy) - i.e. restraint of trade: an agreement may be ineffective when it unreasonably restricts one party’s liberty to carry on trade, business, or profession in a particular way

Discharge - a K is discharged when the parties are relieved of the obligation to do anything further under the K
because K is discharged doesn’t mean it is dead

Discharging K through performance
· K can be discharged through the performance of its terms (obligations) - can still sue f
· rule: parties must perform exactly as contract requires
Exceptions
· late performance is still performance (can still sue for damages if incurred losses during the delay) - exception: “time is of the essence”, have right to refuse late performance
· substantial performance is still performance - generally complete, but incomplete in a minor way. exception: “entire K clauses” (no part of the price is payable unless all of the work is done) - all performance must be there, if small piece is not done, party will not have to pay
· Discharge by agreement - parties can agree to end their contractual agreement
· by contractual right - “an option”
· when you have a K, you need to change or make another K to end it
· if neither party has performed, then the parties just create a new K to say “our first K is done” (recission - give right back to each other - create a new K)
· two possible solutions to BEN AND ABEL CASE (problem about consideration)
· find new consideration - “accord and satisfaction” - i.e. bob pays bill 800 to build oak desks. Bob pays but Bill said he can’t find food oak, is red cherry ok? Bob says yes.
· parties agree (accord) that one party will give the other party some new consideration (satisfaction) to give up right to performance. 
· when one party completes terms and agrees to discharge second party from further performance if the second party gives some new consideration
· put the promise under seal (release)
· parties agree (under seal) to ‘release’ each other from their obligations (without fresh consideration)
· when one party completed terms and agrees to discharge other party from further performance

Discharge by breach
Four types of breach 
· defective performance - i.e. want 12 boxes with 5 things, but was packaged wrong - doesn’t really matter “pull up big boy pants”
· deviation - about shipping sector. can cost more, take longer
· anticipatory breach - party says will breach K - can sue right away. can reject breach
· self-induced impossibility - making it impossible for other to perform

When there is a breach (failure to fulfill contractual promise) when can the innocent party discharge? A: Two conditions:
· 1. if the breach substantially deprives the innocent party of the expected benefit of the agreement; and 
· 2. it depends upon type of term breached - condition: substantial term, warranty: lesser term, intermediate: hybrid term

Breach of condition v. warranty
condition 
· more important term
· cuts to heart of K
· innocent party would be substantially deprived of expected benefit of K due to its breach
· innocent party has option to:
· affirm K and claim damages; or discharge K and claim damages
warranty
· less important term
· innocent party would NOT be substantially deprived of expected benefit of K due to its breach
· innocent party must affirm K, no option to discharge agreement, but may claim damages

Effects of discharge
parties relieved to perform in future
· K not wiped out altogether, it survives for purposes of contractual liability
· parties need not perform primary obligations
· but K still effective for some purposes i.e. exclusion clauses, liquidated damages

Frustration - things that make performance impossible i.e. renting out roof to watch king’s parade but king got sick so no parade. result is discharge
test - contract is frustrated when a (faultless) event makes performance impossible or radically undermines its purpose. i.e. after K is signed, beach house burns down
· does not apply if performance just more difficult or expensive

Statutory Rules v. Force Majeure
	Situation
	Rule
	Remedy

	purchaser paid deposit to seller
	court’s dissertion to divide between parties
	refund to purchaser or reimburse seller for expenses

	purchaser received some benefit from seller
	seller can retain money or make fresh claim for expenses
	neither claim can exceed value of purchaser’s benefits

	purchaser nether paid nor received benefit
	no claim by seller regardless of expenses
	full burden of frustration falls upon seller


can K out of statutory rules using force majeure clause


Remedies
rule - you are entitled to damages for breach of K (money) NOT performance as remedy
Exceptions: you can sometimes get performance - equitable relief - specific performance and injunctions


Types of damages

	Type
	Description
	Example

	expectation
	victim placed as if K performaed
	give me what i expected to get

	reliance
	victim placed as if K never arose
	give me back what I lost! money lost during prep for performance and sometimes lost opportunities.

	account of profits
	D placed as if breach never occurred
	give me what you never should have received

	nominal
	symbolize wrongdoing without loss
	give me a small token

	liquidated
	K sets the quantum of dmgs
	give me what we agreed i’d get on breach

	punitive 
	intended to punish outrageous conduct. Must do an ADDITIONAL wrong (more than just breach of K)
	give me enough to hurt you





Expectation Damages - P receives expected benefit of K
· P does not receive performance, but instead VALUE of performance at time of agreed performance/i.e. delivery, etc)
· put P in position P would have been if K had been performed
How to calculate = Expected benefits (mkt value of what the P expected to get) - Expected costs (remaining costs the P had to pay)
· i.e. Maria agreed to pay $5000 for car worth 7500. She already paid 4000 of total price of 5000. 7500(mkt value of car) - 1000(current value under K. Money still retained)=6500

Issues for expectation damages
· Difficulty of calculation - as long as damages are not purely speculative, we will find a way to calculate them
· Alternative performance - if there are other ways that the D could have performed the K, we’ll base damages using the minimal acceptable performance
· intangible losses - may be available if peace of mind was an expected contractual benefit. disappointment, anger, sadness - compensation for emotional distress
· causation and remoteness - in order to recover losses: 
· loss must in fact be caused by breach, and loss must not be legally remote from breach
· loss is not remote if either:
· D actually knew of loss, or D should have known of risk of loss
· should a reasonable person have known of the risk of loss
· test is applied at time K is created
· mitigation of damages - Rule - P has a “duty to mitigate”
· P encouraged to minimize losses i.e. arrange alternative supply of materials after breach, P need merely take reasonable steps, P entitled to expenses incurred in mitigation
· Effect of failure to mitigate - damages reduced to extent losses not reasonably avoided
· Nominal damages - symbolize wrongdoing without loss, limited to small amount i.e.$10
· breach of K is actionable per se wrongful even if P suffers no loss
· risk management - avoid this. may result in cost award. Judges do not like to waste time on trivial matters
· Liquidated damages - genuine pre-estimate of possible losses in K
· rationale: avoid litigation and provide incentive to perform
· effect of liquidated damages - recovery of agreed amount if breach, actual size of loss (larger or smaller) irrelevant
· if it is too much $ they won’t be able to enforce because it will become a penalty
· Punitive damages - intended to punish and discourage outrageous conduct
· awarded in addition to compensatory damages
· i.e. insurance company not wanting to pay and accusing other person they caused it (with no evidence)
· General requirement for punitive damages:
· acting in harsh, vindictive, reprehensible or malicious manner, AND commission of independently actionable wrong i.e. different breach of K, tort of negligence

Equitable relief
specific performance (not available for personal services) - court order to perform contractual obligation “do what you promised to do”
· only if: P has “clean hands” - acted fairly
· damages inadequate: cannot buy substitute i.e. unique land, family heirloom, private shares)
· mutuality - available to both parties i.e. cannot be awarded against or to infant
· no judicial supervision - once and for all order i.e. grocery store not forced to stay open
· no personal services - prohibition on slavery i.e. actress not required to appear in movie
· narrower scope of availability because it poses a larger restriction on Ds freedom. “you must do this required act”
Injunction - court order to obey contractual prohibition “don’t do what you promised not to do”
· larger scope of availability because it poses smaller restriction on Ds freedom. “you can do anything other than the prohibited act”

Exclusion clauses
· clause should be unambiguous, read narrowly against drafter (contra proferentem rule)
· clause must be reasonably drawn to consumer’s attention
· must prove other party agreed to exclusion clause
· exclusion clause cannot apply to fundamental breach

