[bookmark: _GoBack]CASE SUMMARY (helps when reading cases)

The facts (evidence in the case, compared to future cases)
Legal issues (what legal questions need to be decided)
Decision (what is the ruling)
Ratio decideni (what lawd and cases are applied, what rules are created)

Case: Brutter vs. Bollinger (Michigan Law School)

Law school changed hard quotas to a point system:

Points for objective (academic) criteria:
-undergraduate GPA
-law school admissions test LSAT score
letters of recommendation

Points for non-academic “soft variables”:
-student’s talent, experiences and potential
-recommenders’ enthusiasm
-quality of undergraduate institution
-the applicant’s essay;diffuclty of undergraduate course
-applicant’s ability will contribute to law school diversity

2 white female students; denied admission
-had stronger results in objective/academic criteria
-Is giving credit for ability to increase diversity reverse discrimination like hard quotas?
-US supreme Court rule this to be legal
-minority status is a small part of criteria
-diversity law school is important to graduating a well rounded lawye
-“25 years from now the use of racial preferences will no longer be necessary..”

Discrimination is distinguishing between people based on certain criterias described in S.10. It states that every person has equal human rights & freedom without distinction to race, sex, colour, age, etc. Discrimination not limited to S.10 because under S.50 you cannot suppress any human rights. No one can refuse a judicial act (contract) with someone based on discrimination under S.12.
Reverse discrimination: Unfair treatment of members of majority group. Especially due to the fact that affirmative action is taken help the minority that the majority is being discriminated against due to such policies. An example would be that a percentage is filled for an ethnic minority instead of following the minimum required standard. 
Affirmative action: Policies giving preference to minority groups. Under S.18.1 you are not required to disclose confidential information determined in S.10 unless it is required for the employment under S.20 a distinction based on aptitude or qualifications.
- the white girl qualified based on the minimum standards set up by the bus law school, however, she was not accepted to the school. She argues that their was a reverse discrimination against her. The admission decision is based on the minimum standards and soft variable and is not prohibited by the equal protection clause therefore her claim failed.  There was no discrimination based on S.10 or S.50 if the case was in Quebec, however this was a US case.

Case: BC Union (fire fighter) vs. BC Govt 

Case about whether the BC govt’s standard for aerobic is unfair to women in fire fighting jobs. There is no direct discrimination, however an adverse discrimination effect is on the victim Meiorin. She establishes a prima facie case showing that aerobic standard has a negative effect on women therefore the burden is on the employer to prove otherwise. Employer must establish a BONA FIDE OCCUPATIONAL REQUIREMENT based on the following:
1) standard is connected to the job
2) standard is in good faith
3) standard is reasonably necessary and without it the employer will bear undue hardship
Step 1 & 2 were met but step 3 was not met therefore the court accepted the appeal of the claimant and the fire fighter won and was compensated under S.49 

Supreme court concluded the test discriminates against women- order to hire Meiorin.

Case: Therrien vs. Minister (page 13)

	Facts
	· South Shore lawyer (Therrier) applied to be a judge twice, turned down twice because asked about/ admitted to criminal record for aiding FLQ (harbouring fugitive sister)
· Therrier pardoned
· Third application: said no criminal record and got judgeship
· Opposition party noted he had criminal record, Therrier loses judge position and sues

	Question
	1. What is the effect of a pardon[footnoteRef:1]? (can I deny my criminal record?) [1:  Pardon = “washes criminal record away” ] 

2. Can you ask me if I have a criminal record? 
3. Does [18.2] apply in this case?
4. Is there some type of BFOR?

	Ratio
	1. Argument: I didn’t lie, I was pardoned, so what was the effect of my pardon – Answer: effect is to expunge (take away) effects for the future but doesn’t delete past.
2. Argument: Under [18.1] couldn’t ask me about criminal record – Answer: Yes, not listed in [10] , but even if you think it should be there’s [20] BFOR
3. Argument: Under [18.2] you can’t penalize me for past criminal offence – Answer: [18.2] can’t effect employment, but job of judge is office[footnoteRef:2] not employment[footnoteRef:3] so [18.2] doesn’t apply and therefore doesn’t affect Mr. Therrier [2:  Office = doesn’t have someone controlling/supervising over you]  [3:  Employment = there’s someone over you controlling/supervising] 

4. Argument: there’s no [20] BFOR that prevents me from juding – Answer: yes there’s BFOR (criminal can’t judge a criminal)

	Decision
	· Therrier cannot be a judge. Precedent set: pardon expunges effect for future, but pardon doesn’t prevent you from denying criminal conviction





In this case, he rec’d a pardon for a criminal offence and so he argued S.18.2 that you cannot fire or refuse to hire someone who has rec’d a pardon. Under S.18 you do not have to give information regarding to S.10 unless it is required by the employment. In the case the Supreme court defined judicial office not being employment. Under S.20 the qualification for a judicial office is to not have any past records despite the fact that a pardon was rec’d. In this case it is determined that judicial office must set a higher standard and the public confidence is effected since Therrien did not disclose relevant information. Therrien lost the case in Supreme court. 


Case: Syndicat Northcrest vs Anselem (page 17)

	Facts
	· Amselem wants to build Succah (temporary shelter) on balcony for religious reasons
· Condo association says no, you can have a communal Succah down in garden
· Amselem says no, my religion says I have to have it so sues

	Question
	1. How do we prove religious freedom under court?
2. Why is there no accommodation? (i.e. why can’t he practice)
3. Amselem signed contract and agreed not to put up temporary shelter, change appearance/modify condo 

	Ratio
	1. First prove sincere belief in the religion (witness confesses), then court will not intervene on how he practices
2. Argument: Condo association: safety issue [1], will block security access, enjoyment of property issues [6] – Answer: No, only 9 days, you can reasonably accomodate [9.1]
3. Argument: waived rights to religious freedom [3] – Answer: Court doesn’t think you can waive rights to religious freedom, but even if you could the contract wasn’t precise enough (would have to be extremely clear) 

	Decision
	· Succah allowed to be built on balcony No precedent set



The court’s role is to ensure that a person’s belief is in good faith, neither fictitious nor capricious and that it is not an artifice.
Condo association WON in lower Courts. Supreme Court of Canada had to determine whether they deserve this right or not. 5 judges said it was sincere thus protected -condo association LOST. (there’s 3 different opinions in case different judges give their opinion)

Religious freedom entails that when a claimant sincerely believes in a practice of religion. If the religious freedom right is triggered then court must decide whether the exercise of the right infringes the freedom of religion. Under S.3 of the Qc Charter every person possesses fundamental rights which include the freedom of practicing his or her religion. Under S.9.1 the freedom and rights are limited to the scope provided by the law.
The co-owners have the right to personal security under S.1 and the right to peaceful enjoyment of property to the extent provided by law under S.6 







Commission Scolaire Marguerite Bourgeoise vs Singh: Qc court of Appeal (page 8)

	Facts
	· Mr. Multani goes to school with a kirpan (ceremonial dagger), it slipped out
· school freaked out
· he said it was part of his religion
· school said it forbidden
· Mt. Multani said it was part of his religion and sues

	Question
	1. safety/security of children sec[1] harmed by kirpan?
2. freedom of religion sec[3] to wear a kirpan?
3. is there some way for these to coexist [9.1], make reasonable accommodation?

	Ratio
	· Started looking at case law, found two cases:
1. courtroom – no kirpan allowed (no accommodation possible) – no weapons allowed 
2. airplane – no kirpan allowed
· [1] safety in opposition to [3] religion, 

	Decision
	· [1] safety wins:  school is like courtroom so cannot allow kirpan
· School cannot [9.1] reasonably accommodate you – precedent set



 
Commission Scolaire Marguerite Bourgeoise vs Singh: Supreme Court 

	Ratio
	· Canada is multicultural by definition, therefore it must do everything possible to accommodate
· Courtroom and Airplane is not the same thing as a schoolyard – more secure
· Looked precisely @ kirpans in schools vs. sincere religious beliefs
· Some way to accommodate both rights?  Yes, by putting dagger in pouch that cannot be opened,  therefore [1] safety no longer a problem
· We can accommodate religion [3] without impeding on other right

	Decision
	· Overturns Court of Appeals decision, can bring in kirpan under specified conditions – precedent set




A case about religious freedom. A sikh boys kirpan (dagger) fell during school time for which he was told never to bring it to school. He refused and they went to Superior court where is was decided that the boy can wear the kirpan as long as certain conditions were followed. The Mutani argued under S.3 for the freedom of religion and S.10 to enjoy his fundamental freedom. However, the Scolaire argues under S.9.1 to limit the grounds of the religious freedom based on the security and well being of society. In the past cases the kirpan is prohibited in airplanes and courtroom. The appeal court agreed with the Superior court judgement under S.10 an infringement of freedom is required for reasonable accommodations under S 9.1 limiting the freedom. However, in the Supreme court the Multani won the case since no incident of a violent kirpan was brought fourth during the trial. 

School policy that says all student shouldn’t bring anything harmful to school.
According to S.9.1 its legitimate to band it. Safety comes first.
Multani appealed to supreme Court of Canada 
Reasonable accommodation: make an exception while still maintaining the rule.
Conclusion: he was aloud to wear his kirpan.
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