Study Guide for Midterm 1

Chapters 1 and 3
Characteristics of a good law:
· Consensus of the society
· Time: the substance of the law will remain similar ->little changes over time
· Government changes: no major effect on the law 
Sources of law:
1. Legislation (adopted by national assembly)
2. Jurisprudence
3. Doctrines (books, articles) by legal scholars 
4. Customs usage (trends how law was used) 
Private and Public Law
· Private: Governs relationship between citizens (civil or common)
· Ex: Family, Property, Labour, contract, commercial, 
· Public: Governs relationship btwn the citizens & the state (mostly dominated by common) 
· Taxation, Criminal, Environment, highway law, bankruptcy 
Civil and Common Law the origins, differences
· Common : basis lies in jurisprudence (decisions & traditions)
· Taken from the Brits
· 1066: William the Conqueror of Normandy conquers Britain
· As the king, he solves the problems of the public. The judgement given was then used as a reference if a similar situation where ever to reoccur.
· Judges made laws based on past decisions

· Civil: basis is within the legislation
· Taken from the French
· 1804: Napoleon founded the French Civil Code
· Laws that would apply to all
· They had written constitutions
· Jurisprudence was used as an argumentative tool
The various legal systems in Canadian history (and Quebec)
· 1534-1760 – French Regime
· Coutumes de Paris was enforced at the time

· 1760-1763 – English Conquest
· Occupation by the British

· 1763 – adoption of the Royal Proclamation 
· A law indicating which constitution is applied in British North America (BNA) territory
· Coutumes was replaced by common laws as British law was brought in

· 1774– Quebec Act
· New constitution that replaced the Royal Proclamation in order to be on the good side of the church and the population-> dual system
· Common law applied to criminal matter
· Coutumes was brought back for civil matters 

· 1791– Constitutional Act
· Upper Canada (Ontario) used common law
· Lower Canada (QC) applied the QC Act (common for criminal, coutume for civil)

· 1840– Union Act
· Governor General was not responsible of the assembly of elected people, but only to the King & Queen, so people stated to butt heads with him as they started to get more involved with politics.
· The governor refused to sign the bills he did not like, so the laws could not be passed. The elected representatives of the public became increasingly upset and frustrated
· Eventually, the governor called for a new assembly to be created, but it would always be the same people to be re-elected -> no resolution to the conflict
· So, he decided to keep the territories separated, but create a single parliament by uniting them where the French would be a minority in attempts to reduce conflict 
· Result: Political alliance btwn the French & English to have a responsible government

· 1848– Concept of responsible government was introduced
· Elected are responsible to the public instead of the King & Queen

· 1866– Civil Code of Lower Canada

· 1867– BNA Act aka Constitutional Law
· England agrees that Canada is to become a country; Confederation to unite Canada
· Creates the dominion of Canada
· Canada could not create/amend its own law, it would need a British law to do so -> Trips to London.  If Britain goes to war, Canada has to go to. 
· No power to sign international treaties, nor could Canada protect the right & freedom of their citizens

· 1931–Westminster Act
· Gives the power to Canada to sign treaties after WWI as Canada became a major player

· 1949– Supreme Court of Canada was created
· No changes to constitution
· Appeals could be heard here

· 1982–Canada Act; 1982 Constitutional Law
· Finally given the power to amend & pass its own laws as Canada was no longer affected by British laws
· Became fully independent
· An “update/attachment” to the 1867 Constitution, the Charter
· Protect rights & freedom of their citizens


· 1994– QC Civil Code 
Where a court action can be filed (which judicial district ?)–5Ws for suing (Code of Civil Procedure) 
· Where:
· Quebec is divided into judicial districts
· Can start action where the defendant:
· Lives
· Has legal property
· The cause of action arose
· Contract gives rise to the action that was made
· Property in dispute is situated
The 2 types of prescription –When
· Extinctive: Length of time until you lose the ability to exercise your rights
· Acquisitive: Length of time until you acquire the ability to exercise your rights
· General rule of prescription is 3 years
· 2925: action to enforce personal right or movable real right (mortgage on a yatch; a movable property eg) is prescribed by 3 years if the period is not otherwise established. 
· i.e. 3 years unless otherwise specified
The court system 

· Municipal Court
· Part time except Laval, Montreal & Quebec, which are are full time
· Judges are lawyers of the community
· Deals with violations of by-laws & minor crimes where the criminal cannot be detained (gambling, shoplifting, mischief)
· By-laws: written & acts like a law, but not a law
· QC Court (court of first instances) – 1 judge (appointed by QC government)
· 3 Division
· Civil 
· Claim $15 < x < $85k
· Cancel a lease where claim for rent & damage < 85k
· Recover unpaid municipal taxes
· Cancel real estate valuation roll on which taxes would be assessed
· Ex: property was overvalued & have the valuation annulled
· Small claims court – Sub chamber of civil
· Inquisitive method- cross-examine the testimony, one judge hears the parties, asks questions. 
· Criterias;
· Claim < $15k
· Arises from a contract or accident resulting from damage
· Max 5 employee for the past 12 months if it’s a business
· Lawyers can’t represent you in court, unless given permission
· No appeal is possible
· Can voluntarily lower claim to $15k, if the damage was > 15k
· Loses right to claim additional amount for life
· Youth
· Exclusive jurisdiction regarding adoption & young offenders
· Criminal & Penal

· If value > $60k, a judgment of qc court can be appealed to Court of Appeal
· If < $60k, you need a permission to appeal & meet the following criterias
· Question of law, clarify issue of law
· Must be an issue relating to national interest
· Contradicts jurisprudence
· Question of principle
· QC Court can hear appeals from QC or other Administrative Tribunals 

· [bookmark: _GoBack]Superior Court – 1 judge 
· Divided into 3 chambers
· Civil
· Claim for > $85k
· Family (Divorce, salary)
· Adoption or labour dispute matter
· Criminal (major cases for murder which are heard by jury)
· Can act as 3 functions 
· Appeal of QC court, criminal & youth will appeal here
· Called default court
· Doesn’t fit anywhere in jurisdiction of the civil code, the matter will go to superior court, hence “default”
· Can remedy decision of lower courts 
· Judicial Review: SC can review decisions made by administrative tribunal & lower level deciders
· Not the same as appeal
· When you have an appeal , decision was rendered -> law was applied to facts, you have already pleaded
· If you think judge wrongly applied the law, that is when you appeal & then higher courts will go & judge whether you are correct
· Debate application of the law as you go to higher levels of the court system, and not the facts of law. 
· When you argue a judicial review, the person who made decision did not have the jurisdiction on the matter
· You are challenging the decision when it is unreasonable
· Unreasonable Decision = the decider losing their jurisdiction 
· If unreasonable, decision will be annulled & sent back to the administrative body & have them change it
· Criteria
· Cannot explain how conclusion was reached based on conclusion (unidentifiable thought process)
· If judge does not disagree, but can see how you reached the conclusion, it is still a valid decision as it is not unreasonable
· QC Court of Appeal – 3 judges @ hearings
· Appeals brought from Superior Court, unless the law specifies that the appeal is to be heard by a different body
· Decision are made by a majority but not necessary to be unanimous unless it’s a criminal matter
· Any judge who disagree may write a “dissenting opinion”
· They review the case, but doesn’t make a decision, not argued again 
· Do the following
· Abide lower court decision
· Overrule lower court decision & substitute it with its own judgment
· Order the case be heard once again by lower court
· Supreme Court of Canada 
· 9 judges where 3 is from QC to represent the dual system
· Brings appeals in all matters (civil & criminal), all provinces 
· Need permission to appeal here
· Criterias:
· Issue of national interest
· Clarify issue of the law
· Can rule in three ways like Court of appeal 
· Cases where permission is not necessary
· If it’s a criminal case, comes from court of appeal, & decision was split (2 to 1)
· Have a reference from the Federal Government 

· Federal Court of Appeal
· 3 judges who hears appeal
· Federal Court
· Matters that are in the constitution (eg immigration, copyright)
· Administrative Tribunals
· Bodies that has the power to enforce regulation and ensure they are properly applied
· Made to deal with specific issues, hence there are many tribunals

The officers of justice
· Judge
· Appointed by federal or provincial government depending if higher or lower court respectively
· Minimum of 10 years of experience
· Terminate all business relationships
· Give up private practice
· Lawyer
· Can represent you in court & give you legal advice
· Notary
· Give legal advice
· Can only represent you in court if nobody contests it
· Creates authentic documents which doesn’t need to be proven in court; it’s evidence
· Marry people by virtue

· Commissioner of Oaths
· Attest that contents of the document is true
· Do not require legal training
· Not responsible to verify the truth of the affidavit but to ensure that the person who signed declares that what they said it true.

Chapter 2
Fundamental principles of ethics and ethical principles in business context 
· Ethical behavior = reflection of a society’s moral values
· Incorporated into legislation
· Ethics is not law
· Personal:
· Be respectful 
· Act honestly & fairly
· Comply with the law
· Do not act maliciously
· Inspire trust

· Business:
· Maintain objectivity & impartiality
· Act prudently & diligently
· Ensure confidentiality & full disclosure
· Avoid actual/potential conflict of interest
· Comply with professional standards of practice, company policies & the law
Knowledge of the limits of law in business settings that ethics can solve
· Laws do not apply outside of sovereign borders
· When operating in host country, business should promote the philosophy of acting ethically
· International business follows cultures, not borders
· Extra-territoriality: Canadian courts can assert jurisdiction & prosecute actions by Canadians outside of Canada
· Ex: bribery of foreign officials 
· Law does not hold all answers
· Ethics is important
Ethics and its international challenge????
The UN Global Compact (UNGC) 
· Business code of conduct in which you voluntarily agree to adopt on a worldwide basis
· Gives off a more prestigious image. If the code is not respected, you will be kicked out and hurt your reputation & ability to do business
· Based on 4 international declaration & conventions
· Universal Declaration of Human Rights
· International Labour Organization’s Declaration on Fundamental Principles & Rights to Work
· Rio Declaration on Environment & Development
· United Nations Convention Against Corruption
Professional codes of ethics (relation to law and ethics)
· Set of rules on how employees should behave to promote fair & ethical practices 
· Protects reputation
· Areas covered:
· Objectivity – judgement based on a sound analysis of a relevant problem
· Compliance with law – respect all requirements governing profession & laws governing society
· Inappropriate conduct – act in a manner that does not bring disrepute to the profession
· Confidentiality – info not readily available to the public or used for profit without consent
· Duty of care –acts in client’s best interest by reasonably & adequately examining available options, and reaching a well-reasoned decision (fiduciary duty)
· Conflict of Interest– circumstances that could reasonably expect to impede in one to act in an objective fashion
Conflict of interest and appearance of conflict
· When your own judgement for job/duty will be affected (positively/negatively) because of a particular situation
·  Managing the conflict to avoid it
· Disclosure & transparency about the factor
· Ex: talk about conflict of interest to BoD to manage it
· Tricky! Conflict is only known by oneself & it's up to you to report the conflict 
· So rules are made for potential conflict or appearance of conflict, but not only conflict itself
· Ex: need to hire computer programmer & you are senior, you know bro in law is searching for job who happens to fit the job description, factor that affects your judgement as you want to help family & hire person who might not be the best fit for the position
· 2nd situation, bro is cheating & you hate his guts, you don't want to hire him
· Reasonable Person: if a reasonable person, would they think there was a conflict?
· Used for criminal negligence

Corporate codes of conduct, law and ethics
· Company policies on how employees should behave
· Goal: to clarify certain policies (eg gifts & whistle blowing)
· Must be viewed as a serious commitment
· Set-up of policies must be a collaborative process
· Need to have consensus with employees 
· Have them believe in it. It will have a better impact and determine if employee is a right fit for the company
·  2 aspects:
· Gifts
· Must not exceed specified value
· Offered as demonstration of business etiquette & courtesy
· No cash, viewed as a bribe affecting objectivity and impartiality
· Evaluate if the means of acquisition, if it is fair to others
· Whistle blowing
· Disclose an unethical situation or practice by a member of the organisation
· Law has a disposition to protect whistle blowers
· 4 step mechanism
· 2 Internal
· Report to supervisor
· Report to higher administration (BoD, VP)
· 2 External
· Government or public authority
· Media
Responsible Investing (and divesting)
· Socially responsible investing by refusing to invest in certain industries or companies with poor ethical track records
· Goes beyond the focus of generating growth & return for shareholders
Chapter 4
Hierarchy of the law 
1. Constitutional document 
· 1867 and 1982 Constitution both in effect 
2. Legislation
3. Regulation ( made by government, but have to respect jurisdiction of the law) 
The Canadian Constitution (Constitution 1867) (art. 91-92)
· Article 91: All matter under federal jurisdiction; where the legislative authority of the parliament of Canada can be applied
	1.
	Repealed.

	1A.
	The Public Debt and Property.

	2.
	The Regulation of Trade and Commerce.

	2A.
	Unemployment insurance.

	3.
	The raising of Money by any Mode or System of Taxation.

	4.
	The borrowing of Money on the Public Credit.

	5.
	Postal Service.

	6.
	The Census and Statistics.

	7.
	Militia, Military and Naval Service, and Defence.

	8.
	The fixing of and providing for the Salaries and Allowances of Civil and other Officers of the Government of Canada.

	9.
	Beacons, Buoys, Lighthouses, and Sable Island.

	10.
	Navigation and Shipping.

	11.
	Quarantine and the Establishment and Maintenance of Marine Hospitals.

	12.
	Sea Coast and Inland Fisheries.

	13.
	Ferries between a Province and any British or Foreign Country or between Two Provinces.

	14.
	Currency and Coinage.

	15.
	Banking, Incorporation of Banks, and the Issue of Paper Money.

	16.
	Savings Banks.

	17.
	Weights and Measures.

	18.
	Bills of Exchange and Promissory Notes.

	19.
	Interest.

	20.
	Legal Tender.

	21.
	Bankruptcy and Insolvency.

	22.
	Patents of Invention and Discovery.

	23.
	Copyrights.

	24.
	Indians, and Lands reserved for the Indians.

	25.
	Naturalization and Aliens.

	26.
	Marriage and Divorce.

	27.
	The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but including the Procedure in Criminal Matters.

	28.
	The Establishment, Maintenance, and Management of Penitentiaries.

	29.
	Such Classes of Subjects as are expressly excepted in the Enumeration of the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces.




· Article 92: all matters that are exclusive to provincial jurisdiction
		1.
	Repealed.

	2.
	Direct Taxation within the Province in order to the raising of a Revenue for Provincial Purposes.

	3.
	The borrowing of Money on the sole Credit of the Province

	4.
	The Establishment and Tenure of Provincial Offices and the Appointment and Payment of Provincial Officers.

	5.
	The Management and Sale of the Public Lands belonging to the Province and of the Timber and Wood thereon.

	6.
	The Establishment, Maintenance, and Management of Public and Reformatory Prisons in and for the Province.

	7.
	The Establishment, Maintenance, and Management of Hospitals, Asylums, Charities, and Eleemosynary Institutions in and for the Province, other than Marine Hospitals.

	8.
	Municipal Institutions in the Province.

	9.
	Shop, Saloon, Tavern, Auctioneer, and other Licences in order to the raising of a Revenue for Provincial, Local, or Municipal Purposes.

	10.
	Local Works and Undertakings other than such as are of the following Classes:

	(a)
	Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other Works and Undertakings connecting the Province with any other or others of the Provinces, or extending beyond the Limits of the Province:

	(b)
	Lines of Steam Ships between the Province and any British or Foreign Country:

	(c)
	Such Works as, although wholly situate within the Province, are before or after their Execution declared by the Parliament of Canada to be for the general Advantage of Canada or for the Advantage of Two or more of the Provinces.



	11.
	The Incorporation of Companies with Provincial Objects.

	12.
	The Solemnization of Marriage in the Province.

	13.
	Property and Civil Rights in the Province.

	14.
	The Administration of Justice in the Province, including the Constitution, Maintenance, and Organization of Provincial Courts, both of Civil and of Criminal Jurisdiction, and including Procedure in Civil Matters in those Courts.

	15.
	The Imposition of Punishment by Fine, Penalty, or Imprisonment for enforcing any Law of the Province made in relation to any Matter coming within any of the Classes of Subjects enumerated in this Section.

	16.
	Generally all Matters of a merely local or private Nature in the Province.


 

	
	
	 
[bookmark: NON_RENEWABLE_NATURAL_RESOURCES__FORESTR]NON-RENEWABLE NATURAL RESOURCES,
FORESTRY RESOURCES AND ELECTRICAL ENERGY

	[bookmark: sec92A][bookmark: sec92Asubsec1]Laws respecting non-renewable natural resources, forestry resources and electrical energy
	92A.
	(1) In each province, the legislature may exclusively make laws in relation to
	(a)
	exploration for non-renewable natural resources in the province;

	(b)
	development, conservation and management of non-renewable natural resources and forestry resources in the province, including laws in relation to the rate of primary production therefrom; and

	(c)
	development, conservation and management of sites and facilities in the province for the generation and production of electrical energy.




	[bookmark: sec92Asubsec2]Export from provinces of resources
	
	(2) In each province, the legislature may make laws in relation to the export from the province to another part of Canada of the primary production from non-renewable natural resources and forestry resources in the province and the production from facilities in the province for the generation of electrical energy, but such laws may not authorize or provide for discrimination in prices or in supplies exported to another part of Canada.

	[bookmark: sec92Asubsec3]Authority of Parliament
	
	(3) Nothing in subsection (2) derogates from the authority of Parliament to enact laws in relation to the matters referred to in that subsection and, where such a law of Parliament and a law of a province conflict, the law of Parliament prevails to the extent of the conflict.

	[bookmark: sec92Asubsec4]Taxation of resources
	
	(4) In each province, the legislature may make laws in relation to the raising of money by any mode or system of taxation in respect of
	(a)
	non-renewable natural resources and forestry resources in the province and the primary production therefrom, and

	(b)
	sites and facilities in the province for the generation of electrical energy and the production therefrom,


whether or not such production is exported in whole or in part from the province, but such laws may not authorize or provide for taxation that differentiates between production exported to another part of Canada and production not exported from the province.

	[bookmark: sec92Asubsec5]"Primary production"
	
	(5) The expression "primary production" has the meaning assigned by the Sixth Schedule.

	[bookmark: sec92Asubsec6]Existing powers or rights
	
	(6) Nothing in subsections (1) to (5) derogates from any powers or rights that a legislature or government of a province had immediately before the coming into force of this section. 






The Canadian Charter (Constitution 1982) (art. 1-15-32-33-38-52)
· Both the 1867 & 1982 Constitutions are both in effect 
	Article #
	

	1
	Guarantees right & freedom, too broad ->case of Mr. Oakes 

	15
(art.10
in QC
charter)
	· Grounds of which you cannot discriminate
· Everyone is equal in terms of benefits, protection & should not be discriminated before the law
· Does not prevent laws, programs, or activities to improve conditions of the disadvantaged (disability,, religion, race, sex, age)

	32
	Charter applies to the Parliament & government of Canada within their parliament’s authority in all matters + laws and the provincial government regarding provincial matters

	33
	Notwithstanding clause: Have a law that limits & violates a fundamental right (article 1)
· Expiration within 5 years after it comes into effect or earlier if specified

	38
	Amendment of the Constitution can be made by a proclamation issued by the Governor General & authorized by the Senate and HoC

	52
	Constitution is the highest authority of law, all law must respect it or it shall not be under force



· All laws under the constitution must respect it, otherwise it wouldn’t be under force and effect due to its hierarchical position
The Quebec Charter (art. 1-2-4-9.1-10-16-18-18.1-18.2-19-20-20.1-32-38-49-52-54-55-86)
· It’s a Quasi-Constitutional Document
· It is adopted like a law, but is like a constitutional document (written & acts like one)
· Nature in between constitution & legislation
· The Quebec charter of Human rights is a Quasi-Constitutional, QC can only adopt laws. 
	1
	Basic rights of life, security & freedom -> basic right, key rights of the civil code

	2
	Right for assistance; obligation to provide immediate help to those in need depending on your own skills 
Ex: can’t help injured if don’t know first aid
In civil code: The defense of a Samaritan: if you helped someone and it got worse, you are not civilly responsible.

	4
	Right to safeguard dignity, honour & reputation -> basic right, key rights of the civil code

	9.1
	Interpret like Article 1 (Oakes), right of fundamental freedom

	10
	Equality Rights–meant to be interpreted widely
Exercise right & freedom without distinction, exclusion or preference based on:
· Race, colour, sex
· Pregnancy, sexual orientation, civil status
· Age, religion, political convictions
· Language, ethnic/national origin
· Social condition, handicap or means to palliate a handicap

	16
	Covers wide range of how to treat employees. Forbids the practice of discrimination under employment.

	18
	No discrimination done by the employment bureau, cannot transfer discrimination to a bureau. 
Ex: when HR transfer to an employment bureau, then they cannot discriminate if you are equally capable of performing the job

	18.1
	Nobody can asked information relating to section 10 unless it is useful for the application of section 20. Affirmative action program, art. 86

	18.2
	If the person committed an offense & not related to the job or given pardon, you cannot refuse/hold it against them regarding their employment 
· Banks, like RBC is under federal jurisdiction, so the law does not apply

	19
	Grant equal salary. There may be a difference based on seniority, experience, overtime, productivity, years of service as long as it is consistent

	20
	May have exclusive/preference based on aptitude/qualifications, or justified by NFP institution or one that is devoted exclusively to the well-being of an ethnic group. 
· Not considered as discrimination

	20.1
	Allow distinction & exclusion based on age, gender, civil status as long as there is actuarial data supporting it
· Ex: insurance, pensions, retirement, social benefits plan

	32
	If deprived of their liberty, right for Habeas Corpus, a person under arrest to be brought before a judge or into court
Ex: detained by cops, you have the right to be in front of a judge in 24hrs; if not you can motion for Habeas Corpus & be in front of judge in 24hrs

	38
	When you testify in law, you want the truth. But you have to testify if invoked by the court via subpoena (which is an order from the court that obliges you to show up), otherwise it is a contempt of court. When you show up, you have to tell the truth otherwise it is perjury
· No testimony given in front of a tribunal can be used to incriminate a person to protect the person giving the testimony. After, they need to challenge the evidence. 
· Ex: You admit to killing a person, the testimony you gave in front of the tribunal cannot be entered into evidence & they need to link actual evidence to your claim of murder

	49
	Any unlawful interference (violation) with the charter, the victims are allowed to get compensation in addition to the stop of violation. In case of intentional & unlawful interference (willingly violates), the tribunal may condemn the violator to punitive damage -> more than compensation. 
· Y violate charter, X suffers prejudice from Y, so person X can receive compensation. If intentional, the X will receive more than a compensation.

	52
	Have a notwithstanding clause similar to article 33

	54
	Charter is binds to the state. Connects to art. 32 in Constitution 

	55
	Charter affects all matters under article 92 of the 1862 constitution are under QC authority. Connects to art.32 and art. 92 of Constitution. 

	86
	Affirmative action programs: to remedy situations for those discriminated in employment, education, health service or any other public services. Ensures equality to all & must conform to Charter.



Case of Oakes (paragraphs 62 and following)
· If you want to adopt a law that violates the charter to limit the rights of freedom & see if reasonable to limit and demonstrably justified
· Test of :
· Rationality: there is a logical reason to impose a limit
· Minimal Impairment: method chosen to limit a right is the least intrusive way (as little as possible)
· Proportionality : evaluate & object is greater than the violation 
4.1 & 4.2 Case of Multani v. Commission Scolaire Marguerite Bourgeoys (Supreme Court)
· Application of Oakes test
· Failed to prove minimal impairment, thus rejecting the request to have it banned as it infringes the freedom of religion
· Charter is there to encourage tolerance of and to generate rights
· When you are looking at the opinion of the court, the opinion is the jurisprudence of the case
· If you have a judge that agrees for a different reason that the case should be won; Concurring opinion
· When you have majority, there is a lot of concurring opinion
· Interesting legal reflection, but like a doctrine in terms of jurisprudence as it is an opinion of a jurist
· If side with the losing party; Dissenting opinion
· Decision to be null as the ban would infringe the freedom of religion and disrespect the religious minority
4.3 Case of British Columbia v. BCGSEU 
· Fire fighter took 49.4 secs longer than the evaluation requirement with regards to the physical test
· Argue on the grounds that women are excluded from forest firefighting job as women have less aerobic capability than men
· BFOR Test, where the standard is
· Rationally connected to work
· Adopted in honest & of good faith belief that it is necessary for work
· No intention of discrimination present
· Necessary to the accomplishment of the job & be demonstrated that it is impossible to accommodate those with the same characteristics without imposing undue hardship (some is acceptable)on the employer
· If employer fails to discharge the undue hardship, then claimant wins as the employer fails to defend against the charge of discrimination. However, the set standard remains unchanged.
· Decision:
· Employer failed to establish how to prove how the extra time posed to a serious safety risk to her colleagues, public, and herself
4.4 Case of Therrien v. Minister of Justice
· Appellant committed an offence in 1970, applied for candidacy to be appointed to a judge but was refused due to his criminal record despite haven been given a pardon.
· 1996, he was appointed to be a judge from a favourable recommendation without having disclosed his criminal record
· Failure to disclose resulted in a complaint
· Under section 20, distinction is allowed and not deemed discriminatory as it is a question of qualification
· Does not vioale section 15 – Equality rights
· S18.2 states that his criminal record may not be held against him as he was given a pardon, and that his offence was not related to his job
· However, the judicial office is not an employment but an appointment, so s18.2 does not apply
· Decision: 
· Remove Therrien from duty as he failed to mention his criminal record and undermines the public’s confidence in the judicial system, thus proving he is incapable of performing his duties
· Court of Appeal judged that the case to not be reviewed?
4.5 Syndicat Northcrest v. Amselem
· Appellant wishes to set up succahs, but the respondent denied his request
· Appellant claims that it is contrary to his religious beliefs
· Freedom of religion is triggered when claimant demonstrates that they sincerely believes in a practice or belief that a nexus with religion
· The court then examines whether the interference is not trivial nor insubstantial with the exercise of the implicated right 
· If the claimant can demonstrate that the interference is non-trivial and it is substantial, thus resulting in the harm of to the rights of others, then there is an infringement to S3 of the Qc Charter 
· Must prove
· Behaviour is for religious beliefs
· Has sincere belief and that it is objectively connected to a religious precept, but does not necessarily have to give rise to an obligation to behave in such a way
· Decision: the respondent’s application prohibiting the setup of succahs and permission to demolish was granted by the court


Supreme Court


QC Court Appeal


Federal Court Appeal


Superior Court


QC Court


Federal Court


Tax Court
















