Laws: State and Citizen Final Study Sheet

Chapter One: Law, State and Social Goals and Techniques

What is a society?
· A human group living together and is self sufficient
· They have common rules of conduct and predictable behaviour (patterns)
· The rules are enforceable by the law, government and/or state

The State
· A human creation
· Organic theories from Plato and Aristotle: not distinct from society as a whole
· Individualistic/ contract theories from Hobbes and Locke
· Thomas Hobbes: state as an instrument for ensuring human survival and physical security
· John Locke: the social contract (rights are interests that are or should be enforceable against the state)
· Karl Marx: state does not promote equality, where the ruling class assert their common interests
Max Weber
· A compulsory association of people with a territorial basis
· Regulated by an administrative and legal order claiming to monopolize the legitimate use of force
· This is the sovereign government

4 basic goals of the state
· Pursue collective action
· Protect private rights (especially property rights)
· Ensure citizen control through accountable democracy
· Achieve equality (opportunities, results)

Functions of government (basic, minimal)
· Internal law and order
· External protection (against attacks)
· Certain public projects for the common good (collective)
· If the state (government) cannot effectively do this, the sovereign (mortal God) dies, according to Hobbes in Leviathan

Tony Soprano example
· Although had lots of people, territory, government and a constitution
· Still not a state
· Lack of legitimacy, principle of effectiveness

Power
· From the French word “pouvoir”
· Ability to get what you want whether it be physical, intellectual or social
· Ability to induce others to do what you want by influence, coercion or authority

Authority and Legitimacy (Governmental)
· Authority: right to command
· Obligation: sense of duty 
· Legitimacy: belief in rightness of government
· Max Weber’s 3 ideal types: traditional, charismatic and legal-bureaucratic (our system)
Politics as law
· Kelsen: “Law is a coercive order” 
· “Law is that part of the overall process of political decision making which has achieved somewhat more technical, more obvious and more clearly defined ground rules than other aspects of politics. It is still however an integral subdivision of the overall political process.” – Cheffins and Johnson

Politics
· Classic definition: gathering and maintaining support for collective projects, reconciliation of disagreements
· Modern synthesis: a process of conflict resolution in which support is mobilized and maintained for collective projects

Law/ State
· By definition: a coercive order (must be enforceable)
· A social phenomenon
· Normative rules prescribing behaviour

Does law equal to morality?
· Law is “justice”, legality, logical application, equality before the law is enforceable by the state/government
· Morality is not as easily enforceable, linked to religion, ethics, natural law

Definitions of Law
· Natural law: the will of God, command of “nature” and “reason
· Legal positivism: command of the sovereign
· Marxism: tool of oppression by the bourgeoisie
· Realism: what courts/ judges do

Natural Law
· Cicero: theories of reason
· Universal and unchanging
· Higher law (overrides all positive law)
· Discoverable by individual reason
· Subjective not objective 
Chief Justice McLachlin professes belief in natural law:
· “Insofar as unwritten fundamental law is regarded as an assertion of the supremacy of natural law, right reason or universal principles of political morality and human rights over legislation, it is part of a rich intellectual tradition out of which Canada’s written constitution emerged”

Legal positivism
· law is a coercive order (Kelsen)
· law’s definition is not identical with morality
· law is discoverable by objective criteria such as; legislations (statutes), judicial decisions (precedents), customs (customary law) and etc. as long as they are objective criteria

Government
· agent of the state
· definition: structure (institutions) for and process of the making and enforcing of rules and decisions 
· legislative, executive, judicial
Nation
· from the Latin word “nasci” meaning to be born
· important in the context of Quebec, Aboriginals etc.
· forms of identity: ethnic/cultural/sociological and political/legal/constitutional
“nations of will”
· Switzlerand (4 languages)
· USA (many ethnicities and 2 languages)
· Canada (one political nationality, Georges Etienne Carter 1867)

Sovereignty
· Self governing state
· Rome: Imperium (power of government)
· Jean Bodin: power to override all other powers, centralized & undivided, not subject to anyone be it Emperor or Pope etc.
Sovereignty in Canada
· External and international: Undivided and centralized
· Federal/provincial division of sovereign powers
· Tempered by judicial oversight (judicial review of legislation)
· Often delegated to agencies

Kinds of law
· Either positive law or natural law
· Positive law: public international law or domestic law
· Domestic law: public law or private law

Public law
· Law regarding the state and the relationship between state and society
· Eg. Government vs. individual
· Regulates the organs of the state, their relations with one another and their relations with the citizens (society)
· Areas of domestic public law: constitutional (setting parameters for political power, macro framework), administrative (micro framework, general rules for government), criminal, tax

Private law
· Primarily individuals and groups in society and their actions
· Deals with rights and duties of individuals/groups with eachother
· Areas or private law: family, property, contract, tort

Canadian Public Law
· Centred on the common law system
· But civil law system may be relevant in cases involving private actions (lawsuits) by or against public authorities in Quebec
· Eg. Roncarelli v. Duplessis

Chapter Two: Administrative Law Structure and Action

Legislation
· Primary/ Sovereign legislation (statutes) are enacted by sovereign federal or provincial legislatures, includes constitutional and simple statutes 
· Subordinate/ delegated legislation: formal rules enacted by the executive branch pursuant to statutory authority, includes regulations, municipal by laws etc.
Judicial Review
· Of legislation: exercised in principle by all courts, roots in imperial and federal
Of administrative (executive) action
· Origin: Superior courts’ inherent power (supervisory jurisdiction) over inferior courts and administrative tribunals to review the legality (lawfulness) of their actions from Section 96, Constitution act of 1867

Administrative Law
· The law that relates to the administrative process encompassing all bodies exercising lawful powers mostly statutory powers on behalf of the state
· Provides detailed but still general ground rules for day to day operation of any State
· Basic micro rules for government

Constitutional law
· Provides ground rules for government and society of any state
· Basic macro framework that defines and limits political power
· Also governs administrative law

The Canadian State
· One federal (central/national) government
· 10 provincial (subnational) governments each with their own legislative, executive, judicial branches of government
· 3 territorial governments with provincial type responsibilities, subject to federal legislative powers
· numerous municipal governments which are creations of the provincial legislatures with delegated provincial statutory powers

Dual aspects of administrative law
· positive side: regarding the efficiency o governing/ executing/ administering
· negative side: concerned to ensure that government/ executive/ administration does its duty without causing undue harm to prejudice to those it affects

Operation of administrative law
· administrative law works as a series of mandates (mostly statutory) and administrative/executive governmental responses
· the legislature mandates (delegates power) and the government/ executive/ administration implements or administers, pursuant to these mandates 
· structure: who is the government/ executive/admin.? -> the executive branch of government
· formal executive is the Queen who is represented by the governor general
· political executives: Cabinet, PM, ministers and their departments, central coordinating bodies, municipal corporations, administrative tribunals
Administrative Tribunals (with;)
· legislative functions
· administrative functions
· lowly ministerial functions
· quasi-judicial functions

Classification in detail
Legislative functions
· have the rule making authority like setting policy
· have wide discretion
· so courts will generally only intervene when such tribunal exceeded its lawful authority, or failed to perform its lawful duty or abused its powers
Administrative functions
· act/ render decisions on the basis of the general policy set out in the enabling/ constitutive statute
· in rendering decisions, they have considerable discretion
· so courts will generally intervene only for the same reasons as regarding legislative tribunals plus now for breach of the doctrine of fairness
· eg. The National Parole Board
Lowly ministerial executive functions
· eg. A body issuing car licenses
· set no policy whatsoever
· no discretion
· so this body has no authority not to issue a license where an applicant pays the fee and meets all the requirements
· judicial control for general reasons
Judicial (quasi-judicial) functions
· very little discretion in theory… (but considerable discretion in reality)
· subject to the full range of judicial control especially judicial review with its public law prerogative writs
· this is also called; prerogative remedies, habeas corpus, certiorari, prohibition, mandamus, quo warrant, equitable and other relief
Summary (administrative tribunals with..)
· legislative functions have largest policy setting role and largest amount of discretion
· followed by quasi judicial and administrative functions
· lowly ministerial/ executive functions have no policy setting role and no discretion

Functions of the sovereign legislature
· represent the people (the electorate’s interests)
· monitors the actions and the inaction of the government (executive branch)
· formally enacts law (statutes) following the parliamentary process

Functions of the executive
· initiate and administer policy and law
· manage the assets of the state

Judiciary’s functions
· conflict resolution (adjudication)
· social control, law making
· the courts social logic and the main source of legitimacy according to Martin Shapiro
Evaluating the Judiciary
· strengths: rule oriented decisions, fair & independent, decisive results
· weaknesses: slow, formal and expensive, loser-winner oriented aka limited capacity for compromise, unaccountable, no special expertise

Why create administrative tribunals? (not courts)
· considerations of policy and political values
· special expertise
· faster time and less costly
· early reaction: denunciation of delegation to the executive/administrative -> Lord Hewart (New Depotism) and also Dicey favouring courts and rule of law
· today’s critique on the lack of a rule of law: see page 123
Chapter Three: Non Judicial and Judicial Control

Rule of law
· formal definition by Dicey: supremacy of regular law (no arbitrariness on part of the government), equality before the law (no officials are exempt from duties imposed upon ordinary citizens

Supreme Court of Canada on Rule of Law and Constitutionalism
· exercise of all public power must find its ultimate source in a legal rule
· the relationship between the state and the individual must be regulated by law
· all government action must comply with law, including constitution
· constitutionalism: essence embodied in s. 52 of the Constitution Act of 1988 “Constitution is the supreme law of Canada”
· all government action must comply with the constitution

Constitutionalism
· from the SCC in reference re Secession of Quebec
· “This court has noted on several occasions that with the adoption of the Charter, the Canadian system of government was transformed to a significant extent from a system of parliamentary supremacy to one of constitutional supremacy”

Controls in administrative law
Non judicial controls
· internal/institutional within the administration
· parliamentary and electoral
· media
· interest groups
· misc. eg. Ombudsperson, auditor general, privacy commissioner etc.
Judicial control
· judicial appeal
· judicial review (including constitutional control)
· action for damages (from private law)

Judicial appeal
· creation of the statute, available only if foreseen by statute
· the level/kind of court and the scope of the appeal depend on what the statute provides
· unless the statute says otherwise the court may reconsider the matter (content) of the administrative decision (in contrast to judicial review)

Judicial review
· examination of the lawfulness (mostly statutory) of administrative action
· public law remedies: certiorari, prohibition, mandamus, habeas corpus
· private law remedies: declaration and injunction
· formal statutory remedies (eg. Application for j.r)
· constitutional control: examination of the constitutionality of the administrative decisions (to see if they were authorized by the constitution or not), examining not the decision itself but also the enabling constitutive statute under which the tribunal operates, cannot be limited by simple ordinary statutes, “limitable” only by constitutional amendment or s.33 the notwithstanding clause


Judicial Control
· can be limited/excluded by statute 
· such statutory clauses are often called privative clauses
· since they deprive us of the possibility of going to court if we don’t like a given administrative decision
Relief, Ground & Remedy
· the main kinds/ forms of Judicial control
· relief: the redress that a complainant asks the court to provide (eg. Quash, prohibiting)
· Ground: a foundation or basis bringing the proceeding (eg. The defect or breach of law complained to the court)
· Remedy: individual form of proceeding for obtaining judicial control (eg, prerogative writs are the remedy in administrative law)

Prerogative Writs
· Public law judicial review remedies, originated from the royal prerogative power of only the superior courts
· Assumed by common law, an inherent supervisory power over lower courts and administrative tribunals
· So origin is not statutory in contrast to judicial appeal, which must be provided by statute

Constitutional framework
· Main structure of courts include independence and impartiality
· Precedent (stare decisis)
· Superior and inferior courts powers to create courts
· S. 129: all laws and all courts shall continue
· S. 92(14): administration of justice in the province, including the constitution, maintenance and organization of provincial courts
· S. 101: federal courts may create a general court of appeal (SCC in 1875), and additional federal acts for the better administration laws of Canada

Prerogative Writs
· Certiorari: An order from the superior court compelling an inferior tribunal (or other statutory delegate) to render up all of the record of its proceedings, to allow the superior court to examine their lawfulness
· Prohibition: similar to certiorari, except that is occurs before conclusion of the proceedings by the inferior body, and prohibits it from proceeding unlawfully
· Mandamus: order from superior court to inferior tribunal or other statutory delegate to fulfil a lawful statutory duty delegated to it
· Habeas corpus: most glorious prerogative writ/ remedy, compelling the respondent inferior tribunal to bring the person of the application before the superior court to allow it to examine the lawfulness of the detention of the applicant
· Origin of prerogative writs are judicial not statutory
· Origin of judicial appeal must be provided by statute
· For public law judicial review, prerogative writs must always be superior courts
· For judicial appeal may be even inferior courts
· Prerogative writs are public law judicial review remedies which originated from the royal prerogative power of the superior courts, which assumed (at common law) an inherent supervisory power over lower courts and administrative tribunals

Traditional “classical” grounds for public law judicial review
Jurisdictional
· Narrow sense (substantive)
· Wider sense like rules of natural justice, abuse of power, malicious motives etc. (procedural)
· Non jurisdictional = error of law (substantive)

Chapter Four: Judicial Review and Procedural Control

The two rules of natural justice
· audi alteram partem: both sides must be heard
· nemo iudex in causa sua: nobody can be judge in their own case, judge must be impartial, rule against bias 
· for a long time these rules of natural justice (with their origin in judicial procedure) were required only for administrative tribunals with judicial or quasi judicial functions but not for those with administrative functions
but in the last few decades…
· the core element of the rules of natural justice, the duty to act fairly (doctrine of fairness) has been required as well for those administrative tribunals which exercise not judicial or quasi judicial, but administrative functions
· eg. Nicholson and Haldimand Norfolk Regional Board of Commissioners of Police (see pg 83-86)

The Singh Case (pg. 87-90)
· interesting because both the Canadian Bill of Rights (1960) and the Charter of Rights (1982) were used
· the case illustrates both judicial review of legislation and judicial review of administrative action

Roncarelli v. Duplessis (pg. 69-72)
· action for damages
· see rule of law
· see Jones & de Villars on page 7
· jurisdictional issue (twofold)

Privitive Clauses
· public law judicial review can be limited/ excluded by statute (privative clause) because it deprives us of judicial review
· but the courts reaction to such privative clauses was fierce and varied in case of jurisdictional/ procedural grounds for review and error of law substantive grounds for review

Fierce Reaction
· meant that in the final analysis, that the courts just ignored such privative clauses
· by saying that such privative clauses could not apply in case of jurisdictional defects

Variable reaction
· in the case of jurisdictional/ procedural grounds for review: this fierce approach is quite straightforward
· in the case of non jurisdictional substantive (error of law) grounds for review: the courts said that if they feel that the error of law is so grave that it is “patently unreasonable” that it goes to jurisdiction, the privative clause again does not apply

Read the metropolitan life case on pg. 99-102?

Privative clauses and the constitution
· privative clauses are simple statutory law, they cannot limit/ exclude constitutional control
· constitutional control is “limitable” only by constitutional amendment or s.33
· constitutional control in administrative law: s.96 of the Constitution Act of 1867, Charter of Rights s. 7-8

The former approach (pragmatic and functional approach)
· focus on context: level of discretion given by statute to administrative body, its expertise, nature of its decision etc. 
· standards of review: intensive review for incorrectness (minimal judicial deference), middle standard for un reasonableness, mild/ restrained review for patent unreasonableness (most judicial deference as the court claims)
· the three part approach of incorrectness, un reasonableness and patent unreasonableness was initially adopted by courts
· error of law (substantive defect) may be treated as jurisdictional
· the difference between judicial appeal and judicial review was blurred in effect
· still a more intensive form of control
· though the modern approach looks nuanced, open and streamlined, giving privative clauses only some weight reserves for the courts highly discretionary powers
· the court never adequately clarified how the 3 standard approach related to the older (classical) grounds
· eg. CUPE, Local v. New Brunswick Liquor Corp, this decision helped develop the “patently reasonable” standard which led to the 3 standard approach which replaced the older classical grounds of judicial review

Chapter Five: Substantive Review

Dunsmuir v. New Brunswick, 2008
Facts
· David Dunsmuir began work on February 25, 2002 as a legal advisor at the department of Justice in New Brunswick and eventually was appointed by order in council to the offices of clerk of the Court of Queen’s bench and the Clerk of the Probate Court of New Brunswick, all for the Judicial District of Fredericton
· His employment was troubled. His probationary period was extended from 6 to 12 months. Dunsmuir was reprimanded on 3 separate occasions, the last being by his regional director who threatened Dunsmuir with termination should his performance not improve
· About a month later, the regional director informed Dunsmuir at a performance review that he did not fulfill the needs of his employer. The following day, a letter of termination was sent to his lawyer, informing him that his employment was terminated at the end of the year but he did not need to report to work in the meantime. In the new year, an order in council revoked Dunsmuir’s appointment to the court
Issues and Ruling
· Dunsmuir lodged a grievance under the public service labour relations act, arguing that his employer had not made known its reasons for dissatisfaction, that he was not given any opportunity to respond to any of his employers concerns, that his employer’s actions in terminating him were without notice, due process or procedural fairness, and that the length of the notice period was inadequate
· According to the province, termination of Dunsmuir’s contract was only limited by a duty to give reasonable notice. Dunsmuir argued that he could only be terminated with cause, which had not been the case. According to him, he had been unreasonably disciplined by the province
· The adjudicator ruled that Dunsmuir had in fact been terminated with cause, but not for disciplinary reasons. The adjudicator recognised that the province could terminate Dunsmuir’s employment with notice or immediately with cause, but could not do so without providing Dunsmuir a proper hearing. Dunsmuir’s appeal was therefore allowed, being an office holder at pleasure, he was reinstated. The Supreme Court reviewed the matter.
Key revisions to the former approach
· Redefined the standards courts must apply in deciding whether to judicially review a decision of an arbitrator or administrative tribunal
· The courts are to choose between two standards for reviewing such decisions, correctedness or unreasonableness and that the third standard of patent unreasonableness is no more
· Sharply curtailed the due process rights of public office holders, ruling that those who occupy their positions on a contractual basis and not just at pleasure have no greater entitlement to procedural fairness in matters of dismissal than the typical employee
Judicial Review Simplified
· In these circumstances it was unnecessary to consider any public law duty of procedural fairness, the court made it clear that it had bigger fish to fry by stating at the outset that these reasons will address first and foremost the structure and characteristics of the system of judicial review as a whole
· The two variants of reasonableness review should be collapsed into a single form of reasonableness review. The result is a system of judicial review comprising two standards: correctedness and reasonableness
What about privative clauses and deference?
· A privative clause is evidence of parliament or a legislature’s intent that an administrative decision maker is given greater deference and that interference by reviewing courts be minimized
· Where the question is one of fact, discretion or policy, deference will usually apply automatically, we believe that the same standard must apply to the review of questions where the legal and factual issues are intertwined with and cannot be readily separated. Deference will usually result where a tribunal is interpreting its own statute or statutes closely connected to its function, with which it will have particular familiarity
· Deference may also be warranted where an administrative tribunal has developed particular expertise in the application of a general common law or civil law rule in relation to a specific statutory context
Role of correctness: to defer to not to defer
· When will the standard of judicial review known as correctness apply to the decision of an inferior court or tribunal?
· It applies to constitutional questions regarding the division of powers between Parliament and the provinces in the Constitution Act of 1867
· Where the question at issue is one of general law that is not of central importance to the legal system as a whole and outside the adjudicator’s specialized area of expertise
· Questions regarding the jurisdictional lines between two or more competing specialized tribunals

The new unified standard of reasonableness (replacing pragmatic and functional found in Bibeault, 1998)
· Focus on context: the presence or absence of a privative clause, the purpose of the tribunal as determined by interpretation of enabling legislation, the nature of the question at issue, the expertise of the tribunal
· New unified standard of reasonableness for review: intensive review for (in)correctness (minimal judicial deference) and middle standard for (un) reasonableness (range of judicial deference)

What is reasonableness in Judicial Review application?
· A court inquires into the qualities that make a decision reasonable
· Is there a basis of justification, transparency and intelligibility within the decision making process?
· Does the decision fall within a range of possible which are defensible in respect of the facts and law involved in the matter?
· But if it does not, if it seems as though the decision maker rendered an irrational ruling (judicial rabies) then the courts may quash the suspect decision despite the presence of any privative clauses

Basic values 
· In western democracies: individual worth and dignity rather more liberty
· Socialist countries: notion of community rather more equality
· Non dictatorial countries: public control of government
· Anywhere: special group rights
· Modern tendency: to recognize these values, protect them in law so they become rights
· Whether its in simple law (statutes like the bill of rights, human rights codes) or in constitutional law like in the charter

Legalization of politics (Glasbeek and Mandel)
· The charter sceptics including the Tocquevillian left agreeing with Tocqueville’s assessment of lawyers/ courts but disliking them
· Beatty: a so called Charterphile or Charter enthusiast

Tocqueville’s democracy in America
· Tyranny of the majority (democracy?)
· Must be moderated by lawyers in general especially the bill of rights, they’re inherently conservative brakes on democracy
· Leftist modern critics of the Charter (eg. Mandel) agree with his assessment of the nature of judicial review but they favour democracy

Values and Rights (pg. 129-132)
Note:
· Definition
· Forms of state support
· Characteristics
· Kinds (civil, political, social)
· Protection phases
· General social values

Rights
· A key concept in political, moral and legal philosophy
· Legalized and entrenched in documents and constitutions of the French and American revolutions
Modern issues
· Scope: only for humans or animals also?
· Effect on public life: debate between rights based (individual or group interest) and goal based (utilitarian and community interest)
Legal rights
· Origin in positive law
· We don’t bother with the will vs. interest theories
· Basic rights are also human or fundamental rights has their origin/ essence based in positive law but also on morality (formerly called natural law)
· Legal rights are law, basic rights when settles in form of the highest constitutional law like the charter rights are thoroughly settled
· But when courts creatively interpret the vague wording of the charter rights (law) the judges use their own reasoning power to fill the vague words of the charter rights with principled value and content often subjectively

Constitutional judicial review of legislation (on Charter grounds)
· Court only applies law leaving policy to the legislature
· This is often cross connected with the question of the democratic legitimacy of judicial review 
· Judge Lamer in B.C. motor vehicle act 1985 explained it was the legislatures which extended the scope of constitutional judicial review powers

Judicial Review (contrary opinion)
Justice Bertha Wilson:
· The doubt about the legitimacy of judicial review persists, finding expression in such claims (excuses) as: law/ policy distinction and judicial deference to the legislature
· The law/ policy distinction is quite insupportable and judicial review and deference to the legislature combined an ill matched pair (weakening Charter protection and muddying the jurisprudential waters)

The Charter
· Content of the charter ss. 1-34
· Ch. 8(a) note on scope and interpretation
· S. 32 of the charter applies to all legislatures and governments in respect of all matters within the authority of the legislatures

Chapter Six: Theory, Problems and Reform

Functions of the judiciary (political approach)
· Stress on resolution of disputes according to law (adjudicative approach)
· Stress on expounding and thereby developing/ making law (oracular approach)
· Social control
· Remember: the courts’ social logic and main source of legitimacy (adjudication is) by Martin Shapiro
Adjudicative approach
· Resolve disputes according to law and in so doing, interpret and thereby develop/ make law (unavoidably)
· This is binding only between parties (res judicata) and possibly on other courts (precedent), but not necessarily binding on the political branches
· Only concrete cases/ disputes come before the judge, rules of standing and mootness strictly enforced, therefore no problem with democratic legitimacy
Oracular Approach
· Explain/ interpret/ expound (develop and make) law as the primary judicial function
· Adjudicate (resolve disputes) only as sideline or pre text for expounding the law, therefore problem with democratic legitimacy
· Courts are the final authoritative expositors of law for all branches
· All legal issues must be able to find their way to court regardless of a concrete dispute (no strict enforcement of the rules of standing and mootness)
· Courts exercise: constitutional review and also (en outre) expound the law, interpret statutes and render justice
· See pg. 147 Beaudoin

Slogan “get the state off our back”
· Ironic
· Modern civil liberties and human rights codes and the charter in fact expand the enforcement role of the state

Charter Content overview
· Rights and freedoms: 6 categories of substantive rights
· Restrictions: s.1 (reasonable limits) s.33 (notwithstanding clause)
· Scope is s.32: parliament and government of Canada, legislature and government of each province in respect of all matters within the authority of parliament/ provincial legislatures
Scope
· Does s.32 cover cabinet decisions? Foreign/ defence policy? Private action? Judicial branch of government? what is required to justify restrictions on charter rights?
· In determining whether a law violates charter rights should courts consider only the purpose or also the effect of the impugned law?

Restrictions on Charter Rights
· S. 1(reasonable limits): implicitly authorizes courts to determine the reasonableness of any impugned law, limit on rights basically
· S. 33(notwithstanding clause): legislative override regarding only s. 2, 7- 15 and only by express declaration
· Difference: who determines the law’s reasonableness, so for s. 1 it’s the courts and in s. 33 it’s the legislatures, as long the clause in force

S. 1: Reasonable limits
- seems to empower the legislatures but in reality it empowers the courts to determine the reasonableness of an attacked law (which limits our charter rights) and thereby to balance the guaranteed Charter rights against competing societal values

s. 33: Notwithstanding clause
- allows legislature to override charter rights guaranteed in s. 2, 7-15 only by express declaration
- also for a maximum of 5 years (but renewable)

Balancing
· If in a charter case, a statute is impugned and unconstitutional, the claimant has the onus of establishing the violation of the charter right
· The court has to define the meaning and scope of the charter right in the right in question by balancing the wider or narrower meaning/ scope of this charter right
· Hogg calls it the definitional balancing
· If the violation of the charter right is established, the onus for defending the violation as a reasonable limit on on our charter right (s. 1) falls upon the government whose legislation was impugned, Hogg calls this s.1 analysis “ad-hoc balancing”


The Oakes Test pg. 149-150
· The law’s objective must be pressing and substantial
· This means chosen must be proportional to that objective
· Must be rationally connected to the objective
· Impair the charter rights only minimally (alternative means, less drastic means principle)
· Not become a cure which is more harmful than the disease (in the effect on lost rights)

Examples of s. 1 and 22
· Pg. 183: Ford v. Que
· Pg. 185: Irwin Toy v. Que
Ford v. Que.
· Not justified under s.1 and therefore struck down
· But after the SCC decision, the Quebec legislature used the notwithstanding clause to reintroduce a “watered down” version of the law, with severe political repercussions (for Meech Lake)

Example: freedom of expression
· Definitional balancing: if expressive activities like (hate speech and soliciting for prostitution) are covered by this right, and if the claimant is successful in establishing the law (eg. The criminal code violates this right) then the judge has to determine ad hoc balancing under s.1 whether this law is a reasonable limit on that right (with burden of proof on government)
· This means that if the court is generous-liberal in definitional balancing, more cases will be litigated
· Therefore the court will have to be very lenient in the second stage of ad hoc balancing under s.1, most often determining that the impugned laws are indeed reasonable limits in order to avoid any wholesale invalidation of laws
· In “power terms” this means that promoters of judicial restraint favour definitional balancing (less business for courts)
· Whereas promoters of judicial activism favour the 2nd stage ad hoc balancing under s. 1 (more business for the courts)

Examples
· In R. v. Keegstra, SCC held that publishing hate propaganda which is a criminal offence is protected under s. 2 of the charter under freedom of expression
· Definitional balancing: unanimously
· But then in the ad hoc balancing under s.1 the SCC upheld this criminal code offence as a reasonable limit by a bare majority of 4:3
· In R. v, Zundel, SCC held that publishing false news is a criminal offence and is protected under s. 2(b) of the charter under freedom of expression
· Definitional balancing: unanimously
· In the ad hoc balancing under s. 1 the SCC struck down this criminal code offence provision as an unreasonable limit by a bare majority of 4:3

Chapter Seven: Basic Values and their approach

Interpretive approaches
· The court claims that generous/ liberal/ flexible (not legalistic or rigid) means purposive and is capable of growth over time
· Not restrictive and not doubtful of its legitimacy
· Canadian term is contextual
· American term is non-interpretivist
· Judges apply and construe (interpret) law and text
· Two main approaches: interpretivism (textual) and non interpretivism (contextual)

Irwin Toy v. Quebec pg. 186
· SCC held that impugned law was justified under s. 1 and therefore upheld
· Case concerned a Quebec law which prohibited advertising aimed at children
· Judge McIntyre favoured judicial activism in his dissent (strike this anti business law down)

What it means
· All judges have to apply and interpret law/ text
Interpretivist/ textual
· Staying closer to textual meaning of the law (legislative intent or legislators policy/ value choices)
· More akin to legal positivism
· Only those issues will find their way to court which involve a concrete dispute (strict enforcement of the the rules of standing and mootness)
Non-interpretivist/ contextual
· Liberal-generous (rights and freedoms)
· Not tied too closely to the text/law or to legislators policy/ value choices
· Judges find principle in the societal context or in their reason
· J.H. Ely: a form of natural law

Russell on democratic legitimacy
· Three kinds of reaction in our democratic culture
· 1. Judges don’t make law, but only find (discover, declare) the law
· 2. Judicial law making is only interstitial (something in between)
· 3. Judges don’t make law, but search and find underlying principles in their reason

B.C. Motor Vehicle Act Reference
- pg. 191, 158
- legislative history: special joint committee, framers explained meaning of fundamental justice which are procedural only
- SCC declared this legislative history to be of only minimal weight

Procedural or substantive?
· Comments of the Charter’s framers (Strayer, Chretien etc.) were unreliable and not determinative
· Fundamental justice could be interpreted as procedural or substantive

Why substantive?
· The broader literal meaning
· Expanding the Charter protection
· S.7 being a general residuary clause for all legal rights s. 7-14 some of which go beyond procedure especially s. 8 (unreasonable search and seizure), 9 (arbitrary detention or imprisonment), 12 (cruel or unusual punishment)

Hogg’s Critique (interpretive uncertainty)
· “ on balance, the residuary theory introduces additional uncertainty to the interpretation of s.7 and especially of s. 8-14. The effect is that the precise language of s. 8-14 becomes relatively unimportant”
· judicial right reason/ discretion prevails (non interpretivist/ contexualist/ oracular)

The SCC’s definition of fundamental justice
· can be found in the basic tenets of the legal system
· Hogg’s critique: the inadequacy of this was acknowledged by Lamer J when he said that those words (fundamental justice) cannot be given any exhaustive content but will take on concrete meaning as the courts address alleged violations of s.7 (judicial right reason)
· Does this remind us of Cierco’s natural law in the sense of Dean John Hart Ely?

Chapter Eight: Fundamental Justice and Equality

Hogg on the Court’s misuse of the term purposive
· When the court claims that “purposive” means the same as “generous/ liberal/ flexible” not legalistic or rigid
· Hogg says: the effect of a purposive approach is normally going to be to narrow the scope of the right, generosity is a helpful idea as long as it is subordinate to purpose
Real purposiveness and the s.1 analysis
· “the really purposive approach works in perfect harmony with the stringent standard of justification under s.1. since a right has been confined to its purpose and government ought to have to justify a stringent standard of justification to uphold legislation limiting the right

PHS Community Services Society, 2011 SCC 44
· insite provides medical supervision to intravenous drug users in Vancouver
· operated for 5 years under an exemption from the prohibition on possession of illicit drugs pursuant to the Controlled Drugs and Substances Act
· in 2008, the federal minister of health failed to extend insite’s CDSA exemption
· fundament justice invoked by S.C.C to order CDSA exemption
· unanimously decided that the minister’s exercise of discretion must conform to the charter
· the minister’s decision engages the s.7 rights to life and security of the person by denying them access to “potentially live saving medical care”
· minister’s decision was arbitrary/ disproportionate

Canada v. Bedford, 2013 SCC 72
· Terri Jean Bedford, Amy Lebovitch and Valerie Scott were either current or former sex workers
· They applied to the Ontario superior court of justice for and order declaring that certain criminal code provisions were unconstitutional
· The trio argued that these laws created unsafe working conditions for prostitutes and this violated their rights to the security of the person under s.7 
· Supreme court unanimously found three prostitution laws; common bawdy houses, living off the avails, communicating in public for the purpose of prostitution to be unconstitutional

Equality and the Charter
· Note on pg. 202-204
· Andrews case pg.204-210
· Vriend case pg. 215-220
· Law v. Canada case pg. 220-223
· R v. kapp og. 223-228
· Kelsen’s the philosophy of equality on ch. 1

Equality in general
· One of the most central and most elusive human values legalized into human rights and enshrined in; simple law, constitutional law and international law

Philosophy of equality
· Aristotole: equality is justice; distributive and corrective justice should be treated alike
· Classic liberalism (equality of opportunity): Rousseau, Marx, Dicey
· Vs. modern/reform liberalism and all socialisms (equality of result illusion to justice)

Inequalities
· Antiquity: slaves
· Modern times: women, minorities

Kelsen’s irreverent views
What is justice?
· The abstract definition of justice as equality yields only an empty shell which positive law/ morality has to fill with any content
· Eg. Equality as retribution (like for like), non discrimination, do to others as we would/would not have them do to us
· Kant’s categorical imperative (objective version of the golden rule): behave in conformity with the general norms
· [bookmark: _GoBack]Hogg: what is meant by a guarantee of equality? It cannot mean that the law must treat everyone the same; criminal code (convicted persons punished, not the innocent), educational act (school duty for kids, not adults), income tax act (higher rate on higher earners than on lower income earners), all laws discriminate

s. 15 of the charter
- equal before and under the law
- equal protection and equal benefit of the law
- before SCC decided Andrews, the courts applied Aristotle’s test of similarly situated (compare)
- in Andrew’s, judge McIntyre said that this test was seriously deficient and should no longer be used
- Hogg: we can’t escape it (the comparative concept) but there is no precise content

Equality in the US
· The US supreme court uses the doctrine of reasonable classification
· If a law has a legitimate purpose and employs reasonable classifications related to the accomplishment of this purpose then there is no problem
· Strict scrutiny on laws with suspect classification (race)
· Minimal or intermediate scrutiny on other classifications

In Canada
· Before the Andrews case the lower courts were generous in their definitional balancing and therefore had to be lenient in the 2nd stage (ad hoc balancing) under s.1 (justification as reasonable limits) so the Oakes test

Inflation of s. 15 cases
· In the first 3 years there were almost 600 s. 15 cases litigated in the lower courts
· They all passed the first stage of definitional balancing
· And most of the impugned laws had to be upheld in the 2nd stage of ad hoc balancing under s.1
· Clearly the floodgates of the definitional balancing had to be narrowed
What happened in Andrews?
· First SCC case based exclusively on s.15
· Narrowing the floodgates (limitation of scope of s.15 was achieved by)
· Defining discrimination as harm (not any mere distinction)
· Restricting the open ended wording of s.15 without discrimination and in particular based on race, national or ethnic origin, colour, religion, sex, age or mental/physical disability to analogous grounds to those listed grounds
· So discrimination: imposition of some disadvantage (harm) by reason of the individual’s possession of a listed (enumerated) or analogous characteristic (definitional balancing)
· And the question whether this is justified as a reasonable limit is examined by ad hoc balancing in the s. 1 analysis
Still not clear
· Scope for discretion remains; what is harm, what is analogous?
· Andrews said: discrimination could be intentional or not, even a law with good purpose/ intention may be struck down for an unintended harmful effect

Harmful effect
· In particular, s. 15 prohibits direct and systematic discrimination
· Caused by a law not expressly using the prohibited categories, if the law nevertheless has a disproportionately adverse effect on persons defined by any of the prohibited s.15 categories
· Eg. Law imposes height or weight requirements for police recruits, intended or unintended discrimination (intention relevant only for s.1)
Still not clear
· Judge L’heaureaux- Dube rejected the Andrews restriction to listed or analogous grounds, she examines simply the nature of the group affected and the nature of the interest affected
· Court also imported new requirements into s.15; irrelevance (miron and egan) and essential human dignity (Law and M. v. h.) in addition to discrimination based on enumerated or listen analogous grounds

Irrelevance and human dignity
· Irrelevance: a legislative distinction would qualify as discrimination only if it were based on listed or analogous ground and the distinction were irrelevant to the functional values of the legislation
· Essential human dignity: only is listed or analogous and also a violation of essential human dignity

Hogg’s Critique
· The doctrine established in Andrews is far superior to the new human dignity rule. It is simpler and less burdensome for the claimant to establish only a distinction based on listed or analogous grounds in order to show a breach of s. 15. Then it is up to the government to satisfy a benign objective for the law which does not impair human dignity, failure causes the government to lose the case, not the claimant (oakes test)
· There is nothing wrong with this picture and I am at a loss to discover why the judges of the SCC, having painted it so successfully in Andrews, have been struggling so hard to blur is ever since

Conclusion
· In Andrews via s. 1 Oakes the government has to prove a benign objective for the impugned law which does not impair human dignity, failure causes the government to lose the case, not the claimant
· In other words, in the Andrews scenario, human dignity is a matter for the s. 1 justification (burden of proof: government)
· Whereas in the Law v. Canada case the violation of essential human dignity gets pushed up to the definitional balancing stage: (burden of proof: claimant)

Chapter Nine: Fundamental Freedoms and Equality

Examples for systemic discrimination
Eldridge v. B.C. (1997) on ch. 8
· Failure to provide sign language interpretation denied to deaf people, a benefit provided to others
Vriend v. Alberta (1998) ch. 10
· Provincial human rights statute prohibited discrimination in employment on the basis of race, sex, religion and national origin etc., but clearly did not include sexual orientation as a prohibited ground

Sexual orientation
· In Egan (1995) the SCC held in definitional balancing: that sexual orientation is an analogous ground (to those listed in s. 15)
· But in ad hoc balancing under s. 1: that the impugned statue was justified (only by majority of 5:4 judges)
· The old age security act made spousal allowance available to a spouse of the opposite sex but not to a same sex partner

Reading In
· Set out in Schachter (1992) and applied in Eldridge (1997)
· In Schachter, the SCC held that it possessed the power to read in new language into a statute/ law if that were necessary to remedy a constitutional defect 
· Judge Lamer explained this would be a legitimate judicial remedy (to cure an under inclusive statutory scheme) despite the fact that it involved adding to a statute words that had never been enacted by Parliament 

Reading in sexual orientation
· In Vriend v. Alberta the SCC combined the analogous ground in Egan and the reading in Eldridge and held unanimously that Alberta’s human rights statute (which prohibited discrimination in employment on many grounds) offended s. 15 by failing to include sexual orientation
· This omission (denial of equal benefit of the law based on analogous to those listed in s.15) was not saved under s. 1

Marital Status
· In Miron v. Trudel, the SCC held that marital status was analogous to those expressly listed in s. 15.
· The SCC held that Ontario’s insurance act offended s. 15 by limiting accident benefits to legally married spouse of an insured, with the effect of excluding common law spouses (discrimination on basis of marital status)
· Hogg’s comments: the case has effectively stripped the ceremony of marriage of all legal significance. Getting married can no longer be invested with any legal consequences, for example with respect to support obligations, custody obligations, property rights or tax or benefit programs, unless those consequences are extended to common law couples, to same sex couples, and perhaps to all persons living together in relationships of mutual support and dependence without a sexual aspect. Any legal consequence that purported to be restricted to legal marriages could be justified under s. 1 but this is highly unlikely since the goal of supporting the institution of marriage would be condemned as a discriminatory objective that could not form the basis of s.1 justification. 

The court’s democratic legitimacy
· Miron and Vriend are both examples of the remedy of extension (reading in) by the court, this saves the whole statute (which might otherwise be struck down)
· Reading in raises again the old question of the courts democratic legitimacy
· See Vriend excerpts in ch. 10
· Also the Wilson J. remarks

Group Rights
· Ch. 11: individual and group rights, labour and charter, aboriginal rights
· Charter sceptics (Mandel, Tocquivillian) vs. charter enthusiasts (D.M Beatty)

Farewell to Charterland?
Do we need a charter?
· Judges: see the legitimacy question
· Wilson J.: the court’s new role under the Charter represents a fundamental re ordering of the political balance of power
· Beetz v. Beetz

Beetz J.: lobbying for an unblemished Charter
· Remember the theory of the so called implied bill of rights (preamble of 1867: with a constitution similar in principle to that of the UK)
· Beetz in Dupond (theory is wrong!)
· Beetz in OPSEU (theory is right))
Hogg’s solution to this contradiction
· In Dupond, he was lobbying for the the charter
· In OPSEU, he was not content with the charter because it was blemished by s. 33
· Whereas the so called implied bill of rights (if it exists) would be free of the s. 33 blemish
	
The eternal quest for justice
· Plato: retribution (good for good, evil for evil. Like for like), reason (wisdom creating harmony for the soul), idea of the good (substance/ content/ nature only to be grasped by philosopher-rulers in a vision of religious mysticism), the state is a coercive apparatus of retribution, the technique for the realization of the good
Aristotle
· Justice, happiness, virtues (the chief virtue)
· Equality (mesotes, the mean) corrective justice
· Distributive justice (similarly situated) should be treated alike
· Suum cuique (to each their own)
· Peace and lawfulness
· All are determined by reason
Others
· Justice is liberty
· Justice is security
· Justice is legality
· Golden rule, categorical imperative
· Justice is natural law

What is reason?
· David Hume “slave of our passions”
· This tool character is underlined in Schopenhauer’s definition: reason is the faculty of logic, the ability to think in abstract concepts thus helping us immensely technically. Without contributing any content of its own (eg. Moral ideas)
· Reason will work with any content given by positive law and/ or positive morality
Justice and natural law
· Those who claim that we can find justice in natural law (right reason) are probably jumping from conclusions from their own ideas, emotions, feelings or principles

Where can true justice be found? 
· In democratic legal positivism (with all checks and balances including Dicey’s remedies provided by the ordinary courts)
· In the rule of law
· Kelsen in the spirit and practice of tolerance

Discrimination permitted by the constitution
Constitution act of 1867
· S. 23, 29: age, senators
· S. 99: age, judges retire
· S. 91 (24): race, aboriginals (Indians and lands reserved for the Indians)
Constitution act of 1982
· S. 25 and 35
· S. 35 guaranteed aboriginal and treaty rights
· Hogg: such rights are restricted to aboriginal peoples, who are of course defined by their race

Readings (aboriginal rights)
· Ch. 11c
· Ch. 11d
· Ch. 11 e,f,g

Aboriginals
· About 4.5% of the population
· Indians: registered (status), non status, on reserve, off reserve
· Inuits (formerly eskimos)
· Metis, used to be mostly francophone

S. 25 of the Charter
Constitution act of 1982
· S. 25: rights of the aboriginal people are not diminished by the charter
· S. 35: aboriginal and treaty rights

Rights of the charter for aboriginals
· Aboriginal title with respect to land
· All others, including activity based rights like hunting and fishing
· Treaty rights are recognized and affirmed in s. 35 and may only be extinguished by surrender to the crown or constitutional amendment after 1982
· Aboriginal and treaty rights are not defined but treaty rights includes rights that now exist by way of land claims agreements or may be so acquired in the future


Special Status
· The fundamental distinction of s.91 of constitution act of 1867 reinforced by constitution act of 1982 (s. 25, 35)
· Amounts to special status which may create difficulties especially with the idea of equality under s. 15
If ever challenged under s. 15 see
· The constitutions various special status provisions 
· The long history of the reserve system
· The identity preservation desire of aboriginals
· One section of constitution cannot invalidate other parts of the constitution
· Special status would lead the courts to reject an equality challenge under s. 15 perhaps as exception to s. 15 or under affirmative action s. 15(2)
· Or under s.1 (general limitation clause) 
· Under s. 25: specific saving clause for aboriginal, treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada
· Or by reading the document as a whole

S. 15(2)
- affirmative action has helped to inform the interpretation of s. 15(1) in the sense of a substantive or ameliorative approach
- purpose of s. 15(1): prevention of discrimination and amelioration of the conditions of disadvantaged persons or groups

Federal and provincial powers
· Before 1982 there was no s. 35
· Federal legislative power over Indians and lands reserved for Indians under s. 91(24) was not limited even by treaties with tribes or bands but treaties were effective against provincial legislation
· After 1982, aboriginal and treaty rights are constitutionally entrenched powers meaning both federal and provincial legislative powers are restricted

Controversies
· Land claims
· Treaties (new and old)
· Reconciling claims with the interests of non aboriginals
· Compensation of old harm
· Effect on national unity

Chapter Ten: Group Rights

“Aboriginal Title” 
· Constitutional protection in s. 35 of the Charter
· The Calder Case: recognized the survival of aboriginal rights with respect to land that had survived European settlement and caused Ottawa to begin again negotiations on modern (land claims) and treaties
· Guerin Case: recognized aboriginal title (if not extinguished) as a legal right derived from the Indians “historic occupation and possession of their tribal lands” (occupation and use before European sovereignty)
· Thus the crown title to land is burdened by the pre existing rights of Aboriginal people



The various titles
The Crown’s radical title
· Absolute ownership, dominium and ultimate title
· Fee simple estate: closest to absolute ownership
Aboriginal Title
· A different interest burden on the crown’s ultimate title
· Before Delgamuukw this title was regarded as a mere personal usufruct right (use and enjoy the fruits)

Fiduciary duty
· Giving rise to a fiduciary (trust like) duty on the part of the Crown
· Sparrow case: the SCC enlarged upon this fiduciary duty in all dealings with aboriginals under s. 35
· Also devised the Sparrow test for laws and regulations limiting rights protected by s. 35
· Declaring those rights to be not absolute rights

Sparrow test
· This test is for justifying laws and regulations that limit aboriginal rights under s. 35, kind of like the Oakes test
· Leaves ample room for judicial discretion
· Extended to the SCC Badger decision to apply to treaty rights under s. 35 also
· With the same implications for judicial discretion when judging the reasonableness of laws and regulations which impair aboriginal and treaty rights

Definition of aboriginal title
· The right to the exclusive occupation of land
· Exclusive use of the land for a variety of purposes like hunting and fishing, these rights may exist also without the aboriginal title
· Not limited to traditional activities and or integral activities to their distinctive cultures
· Must not be irreconcilable with the nature of the aboriginal attachment to the land
· Eg. No parking lot on sacred ground
In Delgamuukw
· SCC defined title as derives from previous occupation not crown grant
· Can be held communally and may only pass to third parties via the crown as intermediary
· Royal proclamation of 1763 recognized aboriginal title
· In Tsilhqot’in v. British Columbia the SCC clarified the nature of Aboriginal title and the test for proving it
· Aboriginal title is proved by showing that an aboriginal people occupied the land prior to sovereignty, oral history can be used as evidence
· Therefore aboriginal title is a burden on the crown’s underlying title (which came into existence when sovereignty assumed by the crown)

The crown’s radical title
· Sovereignty assumed by conquest, colonization began in England 1066 and various dates in Canada
· Under tenurial landholding and our doctrine of estates
· The fee simple estate is the closest to absolute ownership whereas aboriginal title is a different interest or burden on the crown’s ultimate title, however weaker because more hedged in than fee simple


Possible impairment on aboriginal title
· Governments and legislature may impair if they satisfy the Sparrow/ Badger test
· Eg. Consultation, compensation, good reason
· Marshall case: the court chided Ottawa for neglecting to offer a Sparrow/ Badger justification for laws’ regulations (fishery act) see pages 4, 56, 64, 66, 14, 18-20
· Treaty right to continue to obtain necessaries through: hunting, fishing, traditional gathering of fruits and berries were subject to restrictions that Ottawa had
· Ottawa neglected to justify, later extended interpretation of “gathering” to logging, minerals etc. would have to be separately litigated in the future (more business for the courts) 
Fine tuning justification
· Law imposing catch limits to produce moderate livelihood only defines this limited treaty right and is not an infringement to be justified under Badger
· Then again the courts will ultimately decide whether such laws/ regulations really just define the treaty right and what a moderate livelihood is
	
Treaty controversy
· In Marshall justice McLachlin politely accused her majority colleagues of stretching a treaty obligation to provide trading outlets to include a treaty right to fish and a treaty right to trade the product of such fishing with private individuals
· She called this interpretive approach of he colleagues “functioning illegitimately to create in effect an unintended right of broad and undefined scope”
· Discretionary right reason

Aboriginal peoples and constitutional negotiations
· In s. 35(1) added in 1983: not a veto: for aboriginal people on constitutional amendments which affect their rights but a step in that direction
· Very important regarding a possible Quebec secession scenario

Post Charlottetown
· Charlottetown proposed an elaborate set of new constitutional provisions for aboriginal peoples
· Inherent right of self government within Canada, 3rd order of government. Details to be negotiated within 5 yeas otherwise to be fixed by the courts
· Their distinctness even recognized in the Canada clause (even before the Quebec’s)
· Aboriginal representation in the Senate guaranteed but the number is to be negotiated
· All aboriginal governments get to override power to use s. 33 the notwithstanding clause
· As 4 leaders of the 4 aboriginal organizations were full parties to all negotiations (with the first ministers) and as first ministers had agreed that aboriginal people have an inherent right to self government
· Hogg says: that in those areas there are to be some lasting affects on the status of aboriginal people eg. Inclusion in future general constitution talks, strong impetus for self government, any new treaties entrenched

Royal commission
1996 Final Report
· Sweeping suggestions on self government and even aboriginal sovereignty
· Negotiations: today more than 80 self government agreements are in various stages of negotiation across the country, movement to self government can and will proceed despite failure of Charlottetown


But what is aboriginal self government?
· In R. v. Pamajewon: assuming, without deciding, that s. 35 includes self-government claims
· Aboriginal right to self government extends only to activities that took place before European contact, and only to those activities that were an integral part of the Aboriginal society
· In this case, stretching to high stakes gambling on Eagle Lake First Nations reserves pursuant to a law enacted by the band council
· Hogg: this restriction on self government is too severe

Core and scope of self government
· Since in Delgamuukw the SCC said that aboriginal title is held communally and has decisions regarding this land are made by that community, Hogg and Slattery say that this therefore implies the core of self government
· In political-legal-constitutional terms, self government may be modelled after municipal, provincial, sovereign governments 
· Demands cover all possibilities which Charlottetown Accord envisaged and the Nisga’a Treaty realized
· Estey J: way more than a municipal government title

Chapter Eleven/ Twelve: Public International Law

Public international law
· Old basic definition: the law governing relations between states (nations)
Modern definition
· The law governing relations between states and other subjects of international law (entities with international legal personality such as international organizations) basically international legal persons

Private international law
· The rules operating within the legal system of a given state governing the application of foreign laws (in cases having foreign elements which raise questions as to the application of foreign laws)
· In short: rules of national/ domestic/ municipal law governing conflict of laws situation

Object or aim of public international law
· Past: producing order rather than justice
· Now: producing order and striving for justice, not only in the relations between states but also in the area of human rights

International law sources (ch. 12d, article 38)
· Treaties (conventions)
· Customs (general practice accepted as law)
· General principles of law (recognized by civilized nations)
· Judicial decisions and academic authorities (the teachings of the most highly qualified publicists of the various nations)

Origins of international law
· Roots go back to the dawn of the human state development in all parts of the world
· Evidence of treaties/ customs in Mesopotamia, Egypt and the Hittite Kings, ancient Chine, Greece and India, all included relations between equals
· Special unequal rules between hegemonic empires and minor states eg. Rome, medieval times

Famous authors
· Hugo Grotius “de iure belli ac pacis, Pufendorf and de Vattel 
· Stressed on natural law, de Vattel basing the enforcement of duties only on positive law

Is international law, law?
· Denied by J. Austin
· “international law is only positive morality as its rules/ norms are set or imposed by general opinion not by a real sovereign
· lacks sanctions, and so is improperly called law
· accepted by Kelsen
· present day international law resembles the primitive domestic law of early communities/ states
· sanctions are war, retaliation, retortion and reprisals

The question of sanctions
· definition: actions to coerce another state into conformity with international norms of conduct
· but still: no obligatory judicial settlement, no effective machinery to enforce any judgements rendered, no unified system comparable to domestic law
Sanctions
· under the UN Charter on ch. 12c
· the security council may determine any threat to the peace, breach of the peace, or act of aggression and may recommend or decide on measures to restore international security
· but in practice this functions rarely under article 27(3) of the UN charter
· security council decisions on all matters other than those deemed to be procedural shall include the affirmative concurring votes of 5 permanent members (VETO power)

the VETO power
· literally, abstention is a veto
· this proved impractical so voluntary absence or abstention was treated as concurrence
· double veto: the preliminary question whether an issue is procedural is treated as non procedural and therefore susceptible to a veto

Use of force
· UN charter prohibits the threat or use of force (war) in article 2
· Recognizes the inherent right to self defence whether it be individual or collective of member states, until the security council has taken measure in articles 51, 41 and 42

UN charter and the world court
· World court is in article 36: the world court exercised jurisdiction in contentious cases over states only on a consensual basis

International Criminal court for war crimes
· A permanent court to prosecute persons of genocide, crimes against humanity and war crimes
· Where judicial systems fail to investigate or prosecute such individuals
· A Canadian was elected its first President (chief justice)
· Complementary to the world court which was designed primarily to deal with disputes between states
· Apprehension (especially by the US): possibility of politically motivated prosecution

Dispute settlements in general (in international relations)
· The judicial dispute settlement procedure is not the most widely used one
· More frequently employed are negotiations and adjuncts; good offices, mediation and conciliation, fact finding (neutral finding of material facts), notification (intent to start major projects), international organizations like the UN, (formal) arbitration

Retaliation today
· Retortion: cutting off economical because of help of terrorists (just an example)
· Reprisal: seizing another state’s private property because of prior identical or similar action (just an example)

The question of boundaries
· Quebec and its territory
· The Quebec government claims before sovereignty birders protected by Canadian constitution in the constitution act of 1871
· But after sovereignty, borders protected international law principle of uti possidetis (that which you possess, you shall continue to possess)
· Developed to avoid border quarrels between former colonies at breakup of Spanish Empire in South America and applied to Africa and Yugoslavia
Boundaries in reality
· By prof. Monahan
· Disagreed that after UBI: jumping outside the constitution makes the old protection irrelevant, you can’t pick and choose whose parts of the constitution which you like
· The international law principle of uti possidetis would protect the boundaries of all successor states if the old state (Canada) exploded into fragments
· But not if the rest of Canada survives as a nation, then the principle of effectiveness applies









