CRIM 2 NOTES 

Thomas Hobbs 
the state of nature and the basis of society 

· leviathan, or the matter, former and power

Keywords 
· the natural condition of man 
· rationality 
· fear 
· uncertainty 
· law and libraries vs power 

Plan 
· The form or means by which we come to know - and locating it historically 
· science is a fundamental aspect of philosophy 
· science diagnoses position and tells you the problem that philosophy can't & tells you what to do 
· Belief (God) in religion but philosophy gives man reason science proves the reason 
· Hobbs: following a scientific method rationality it reason can only exist when the opportunity  to think mathematically exists
· getting the same answer that uses a different equation (with reason we can get something precise) 
· to reckon means to know (think scientifically) 
· Reason means coming to know (how one knows means to reason) 
· Tying the equation to a method 

1. On reason, science and method 
· "the light of humane minds perspicuous words... Purged from ambiguity; reason is the pace; encrease of science the way; and the benefit of man-kind, the end"
2. State of nature / state of war
· how we get into it 
· what constitutes man (desires) 
· Two things: 
a) driven to be happy but happiness isn't a fixed goal ( what makes you happy today doesn't mean it will tomorrow) 
b) the desire for power. It is perpetual and restless constantly wanting more of both 
· Laws of nature ( natural laws) 
3. NL come out of reason preserve our well-being 
· Hobbs: the importance of rationality 
4. LN are immutable(Can't be changed) and enteral ( will always exist)
· State of war is full of uncertainty
· Problem of scarcity 
· What is it / not 
· In a state of nature morality doesn't exist 
· No justice / injustice 
· Doing what you need to do to live 
· "Force and fraud are in warre the two Cardinall virtues" 
· "The life of man, solitary, poor, brutish, nasty, and short" 
· How we move out of such a state 
· The solution is already under written within the problem 
· The rationality of man ( both the solution & the problem) 
· Using the LN and a rational mind 
· Two laws of nature: 
1. "that every man ought to endeavour peace, as farre as he has hope of obtaining it; and when he cannot obtain it, that he may seek, and use, all helps, and advantage of warre" 
· Ought: something a rational mind would naturally want (peace) 
· Can be read as a command (men should seek peace.)
· Hope: only seek peace when there is hope 
· Command: seek peace only when there is reason of obtaining it 
· Warre: use anything and gain help to get what you want even rage war 
2. "that a man be willing, when others are so too as farre-forth, as for peace, and defence of himself, he shall think it necessary, to lay down this right to all things; and be contented with so much Liberty against other men, he would allow other men against himselfe" 
· Man be willing: When people are willing join together and obtain the goal (peace) 
· Lay down: give up personal freedoms, giving up your right to all things to LN 
· Allow: allowance of what others do to you so community peace is there 
· Third law:
· Every person that gives up his rights for peace one must contact a covenant with others. Thus, "do not that to another which thou wouldn't do to yourself" 
· The lack of a common power 
· Government = leaving a state of nature 
· "The time men live without a common power to keep them all in awe, they are in that condition which is called warre; and such warre, as is of every man, against every man" 
· Common power: Gives a sense of fear / respect 
· Warre: everyone is for themselves 
· Wanting order and stability that they could not create themselves (reason for government) 
· Commonwealth
· how do we get it 
· "One person, of whose acts a great multitude by mutual covenants one with another, have made themselves every one the author, to the end he may use strength and means of them all, as he shall think expedient, for their peace and common defence"
· Gov = monarchy 
· Covenant: Social contact, amongst the people 
· Expedient: the purpose of government (We who want peace vs government) 
· Strength and means: the amount you give up must go to government (need power in order to defend the people) 
1. Hobbs: "covenants, without having the sword, are but words, and if no strength to secure a man at all" 
- 
* What is it / not 
* The place (force) of law 

1. Commonwealth by acquisition 
· Hobbes 
2. Commonwealth by institution 
· Commonwealth by voluntarily give power to the government 
· Once you covenant with your sovereign, you can't covenant with another
· Cannont be free from your sovereign’s rule 
· Even if you disagree with the position of the government, due to your consent in your covenant 
· Express consent: founding moment of government 
· Tacit consent: consent that follows after (obeying laws)
· Bound to your covenant 
· Sovereign can never breach the covenant 
· Sov never contracted directly with the people 
· Sov did not exist 
· Contract amongst the people 
· Sov can never do anything wrong 
· If true, no contract cannot be used to harm the people 
· Sov may not be demolished 
· Sov is safe and decides on every controversy 
· War, politics 
· Sov is not wrong 
Command vs Counsel 
· Civil or positive law (laws of nature) 
· Command: 
· Piece of direction given by somebody to someone else 
· Direction must be followed 
· Counsel 
· Piece of direction given by someone to someone else 
· Have discretion as to whether to follow direction or not 
· Advice, justice, moral virtues, move people towards peace and harmony 
· Why does he do this:
· Has a force behind it (sword) 
· Why is natural law not a law: more of a suggestion rather than a command 
· Both go hand in hand 
· Any time you pass a legislation, must not go against the fundamental tenancy of LN 
· Survival:
1. The laws should never be backwards 
2. Must be public and made known to the people 
· Law
· Command 
· What to do, not to do
· Has forced; are enforced 
· Civil: positive law
· Man made law / laws that exist in society 
· Are commands (laws that function commands) 
· Natural laws are forms of counsel 
· Must seek peace 
· Laws of nature are qualities that move people towards peace 
· Why are laws of nature not laws but positive law 
· Positive law has force behind it 
· Why is natural law not laws:
· No force; up to the people to exert 
· Positive law has the gov 
· This law gov does 
· Natural law advises us to seek good/ peace 
· Positive law is the same with force 
On good law
· “ a good law is that, which is needful for the good of the people and with all perspicuous” 
· The law must cherish the LN 
· Natural law follows into society 
· Does not stop at the border of society 
· Laws must recognize and pressure the values of man 
On law and justice 
· “ where there is no common power, there is no law; where no law, no injustice” 
· Any time a law is passed, it must not go against the fundamental works of the good man 
· Must mimic the values found in natural law 
· Cannot contradict; never be retroactive; must be public 
Crim vs sin and punishment 
· Sin: crime comes from it 
· Found in LN which is eternal (sin too is eternal) 
· Crime does not come out of LN (positive law) 
· Crime comes out of civil / positive law 
· “a crime sinne, consisting in the committing (by deed of word) of that which the law forbiddeth the omission of what it hath commanded” 
· Crime is not natural, it has to be made in a society 
· “punishment is an evil inflicted by publique authority, on him that hath done, or omitted that which is judged by the same authority to be a transgression of the law; to the end that will of man may thereby the better be disposed to obedience” 
· Produced; has to be made 
· Not in a state of nature 
· 1650 
· The social contact can be read as a story of the man it who is artificial 
· We give up our right to all things (it is not bad, it’s the best thing going) 
· Social contract
· Give up the right to all things 
· Not bad; best way to go – living in the state of society 
Hobbs is writing in a political manner
1. Problem of without (outside)
· Sovereignty of England, foreign nations are invading 
2. Religion 
3. Government 
· Monarchy vs the king 
· More rights to gov and less to the people 
· Parliament vs the king is the issue 
· Liberty and security are important but what good are they if you can't enjoy them 







Jeremy Locke 
Second treatise of government: an essay concerning the true original extent and end of civil government 1689 

• Against monarchy 
• The father of modern day liberalism 

Plan 
1. The problem 
· political power 
· State of nature vs state of war 
· Commonwealth 
2. The purpose 
3. The place of law 
· law vis- a - freedom 

Keywords 
· the condition of man 
· Rationality 
· Fear 
· Uncertainty 
· Law and liberties 
· Property 

Political power 
• " a right of making laws with penalties of death and consequently all fewer penalties for the regulations and preserving of property and employing the course of community, in the execution of such laws, and the defence of the commonwealth from foreign injury; and all this only for the public good" 
· ability to make law is a right 
· a right given to the gov by people 
· why: 
· Any threat from the outside 
· Any threat from within (both gov must address) 
· The purpose is to protect the commonwealth against forgiven agents 
· For regulation of property 
· in order to do so, employ the community (protection of everyone) 
· If this is the case then that right has duties and obligations attached to it as well 
· we are putting boundaries on how the gov can act 
· that ability comes from the people 
· the public good 
· government’s duty is to uphold the good of man 
· what Hobbes’ state is the problem, that is what Locke supporters (vice versa) 

State of nature 
· Locke says: " a state of peace, goodwill, mutual assistance and preservation" 
· always come second to self-preservation 
· In the state of nature, man is completely rational 
· "A state of perfect freedom" 
· Men are equal 
· Fundamental law: self - preservation 
· Goodwill: not putting life in danger
· uncertainty defines the state of nature 
· do what is good for oneself 
· man does what is good for himself at the end of the day 
· fine like between a state of nature and a state of war 
State of war 
· state of hostility, destruction, malice and violence 
· State when men by force deeply violence and they don't have the right 
· When such is the case men have the right to treat those people like beast of prey (hunt and kill) 
· the right to kill 
· in order to stop the gov from providing a state of war, is to get away from monarchy – gov is the problem 
· give up freedom to join the society to have certain survival 

State of nature vs state of war 
· " want of a common judge with authority puts all men in a state of nature, force without right upon a man's person makes a state of war, both where there is and is not a common judge and not having a form of government creates a state of nature”
· The state of war and nature are not the same 
· Not having gov puts all men in a state of nature 
Relation between freedom and rationality 
· " the freedom of man and liberty of acts according to his own will is grounded 
The basis of society 
· easily grant that civil government is the proper remedy for the inconveniences of the state of nature 
Foundations of political society 
· where've therefore any number men are so united into one society, as to quit every one his executive power of the law of nature and to resign it to the public, there and only there is a political, or civil society 
· state of nature = no government 
· quality, not quantity, but society provides a safer life 
· resign it to the public 
· you can have a state of war, even with a government 
· for everyone 
· writing it over to the people 
· if true, this is a fundamental difference between now Locke and Hobbes view the government 
· we are government; the government is us 
· a democracy 
	
Government is us 
· Rights and duties 
· We have obligations and rights 
· Government itself can impose a state of war upon you 
· By people as well
· Replace ‘want’ with ‘lack’ 
State of war 
· Taking of what one does not have a right to take 
· Government can do it 
State of nature and society = government can differ 
The purpose of government 
· Absolute monarchies as inconsistent with civil gov
· " the end of civil society, being to avoid and remedy those unconvinced of the state of nature, which necessarily from every man's being judge in his own case, by setting up a known authority, to which every one of that society may appeal upon any injury received, or controversy that may arise, and which every one of the society ought to obey" 
· explanation why we join society 
· Obey: conflict of interest (COFI)
· What gov should do: 
1. Gov has no other end but the preservation of property 
· preserve and regulate property 
· Life, liberties, and estate 
· doesn't work to address the issues of civil society 
· Man must give up their executive power to the monarchy 
· monarchy cannot work 
· the laws of nature are more important for Locke 
· For Locke man's property is only his and for him to do what he wants with it 
·  inalienable right 
· no one can take it from you. Not even the gov 

The place of law 
· how to protect property:
· law and force 
· law puts blunders, takes away, what you can and can't do 
· law can harm you, inflected pain and suffering 
· law must do all these things to ensure safety of the greater good 
· law becomes the tool to keep your property 
· Law is positive 
· provides, guides and directs us 
· in society law makes us free 
· no law = no freedom 
· "Law, in its true notion, is my so much about the limitation as the direction of a free and intelligent agent to his proper interest and prescribes no farther than is for the general good of those under the law" 
· directing people to some good 
· the law tells and guides you too that end 
·  " the end of law is not to abolish it restrain, but to preserve and enlarge freedom because where there is no law there is no freedom" 
· how to balance this within a state of nature? 
· freedom is the defining feature of law 
· "The obligations of the law of nature cease not in society. The law of nature stands as the eternal rule of all man" 
· positive law must mimic the natural law 
· a monarchy is incompatible with the civilization of society 
· The law maker can not be controlling  over the lives of people 
· The power of gov is limited to the public good 
· The laws that are passed must be never be retroactive 
· Men are ought to follow the rule of law not men 
· Laws must be always clear 
· Laws must be public 
· Law allows us to plan 




Court cases 
· Miranda v. Arizona, 1966 
· committed to raping an 18yr old 
· Never was read his rights 
· Acquitted of all charges 
· Papachristou v. City of Jacksonville 1972  
· prowling by auto charge 
· Dumb law
· No one knew what that meant  



EXAM QUESTION 
Rationality 
1. What is the importance rationality 
2. Rationality is the foundation for Hobbes' arguments in the leviathan 
3. Rationality allows us to get away from the state of nature 
4. Rationality allows us to realize with the state of nature and the solution 
5. Allows us to want and form government 

4. Proper thesis: 
· In what follows I will argue that the importance for rationality for Hobbes leads man to desire and, thus, form government. 
· Points to argue 
· I will illustrate this by examining the problem within the state of nature and the way government is a solution to that problem. 
· For the state of nature I will argue: 
I. Mans’ desires and uncertainty.
· man is defined by happiness and power 
· man also has desire for safety and security because in state of nature safety never guaranteed 
· this cannot be guaranteed because of man's constant desire for happiness and power clash so that survival is in jeopardy 
· given this the state of nature is constituted by uncertainty 

II. in a state of nature man is inherently rationality and that sees uncertainty 
· By rational man Hobbes means a person capable of thinking, assessing (who is capable of reckoning) 
· Man assess the uncertainty through the laws of nature 
· Rational man discovers the laws of nature, they are eternal and immutable 
· These laws of nature are partly responsible for the problem of order because man follow the fundamental law of nature which is preservation of self 
· Because man desires happiness and happiness is never static man will want more (example) 
· We also know that man has the desire for power which never ceases and wants to continue to gain more 
· Thus this leads to man covenanting their neighbour's goods (never satisfied, bound to clash) (example) 
· A rational man that realized this will naturally want peace and seek a solution (government) 

PREMISES
	Issue
	Locke
	Hobbes 

	Human Nature
	Man is by nature a social animal.
	Man is not by nature a social animals, society could not exist except by the power of the state.

	The State of Nature
	In the state of nature men mostly kept their promises and honored their obligations, and, though insecure, it was mostly peaceful, good, and pleasant. He quotes the American frontier and Soldania as examples of people in the state of nature, where property rights and (for the most part) peace existed. Princes are in a state of nature with regard to each other. Rome and Venice were in a state of nature shortly before they were officially founded. In any place where it is socially acceptable to oneself punish wrongdoings done against you, for example on the American frontier, people are in a state of nature. Though such places and times are insecure, violent conflicts are often ended by the forcible imposition of a just peace on evil doers, and peace is normal.
	no society; and which is worst of all, continual fear, and danger of violent death; and the life of man, solitary, poor, nasty, brutish, and short.

	Knowledge of Natural Law
	Humans know what is right and wrong, and are capable of knowing what is lawful and unlawful well enough to resolve conflicts. In particular, and most importantly, they are capable of telling the difference between what is theirs and what belongs to someone else. Regrettably they do not always act in accordance with this knowledge.
	Our knowledge of objective, true answers on such questions is so feeble, so slight and imperfect as to be mostly worthless in resolving practical disputes. In a state of nature people cannot know what is theirs and what is someone else’s. Property exists solely by the will of the state, thus in a state of nature men are condemned to endless violent conflict. In practice morality is for the most part merely a command by some person or group or God, and law merely the momentary will of the ruler.

	Epistemology
	The gap between our ideas and words about the world, and the world itself, is large and difficult, but still, if one man calls something good, while another man calls it evil, the deed or man referred to still has real qualities of good or evil, the categories exist in the world regardless of our names for them, and if one man’s word does not correspond to another mans word, this a problem of communication, not fundamental arbitrariness in reality
	It is the naming, that makes it so. Sometimes Hobbes comes close to the Stalinist position that truth itself is merely the will of the ruler.

	Conflict 
	Peace is the norm, and should be the norm. We can and should live together in peace by refraining from molesting each other’s property and persons, and for the most part we do.
	Men cannot know good and evil, and in consequence can only live in peace together by subjection to the absolute power of a common master, and therefore there can be no peace between kings. Peace between states is merely war by other means.


CONCLUSIONS
	Issue
	Locke
	Hobbes

	The Social Contract 
	We give up our right to ourselves exact retribution for crimes in return for impartial justice backed by overwhelming force. We retain the right to life and liberty, and gain the right to just, impartial protection of our property
	If you shut up and do as you are told, you have the right not to be killed, and you do not even have the right not to be killed, for no matter what the Sovereign does, it does not constitute violation of the contract.

	Violation of the Social Contract 
	If a ruler seeks absolute power, if he acts both as judge and participant in disputes, he puts himself in a state of war with his subjects and we have the right and the duty to kill such rulers and their servants.
	No right to rebel. “there can happen no breach of covenant on the part of the sovereign; and consequently none of his subjects, by any pretence of forfeiture, can be freed from his subjection.” The ruler’s will defines good and evil for his subjects. The King can do no wrong, because lawful and unlawful, good and evil, are merely commands, merely the will of the ruler.

	Civil Society
	Civil society precedes the state, both morally and historically. Society creates order and grants the state legitimacy.
	Civil society is the application of force by the state to uphold contracts and so forth. Civil society is a creation of the state. What most modern people would call civil society is “jostling”, pointless conflict and pursuit of selfish ends that a good government should suppress.

	Rights
	Men have rights by their nature
	You conceded your rights to the government, in return for your life

	Role of the State
	The only important role of the state is to ensure that justice is seen to be done
	Whatever the state does is just by definition. All of society is a direct creation of the state, and a reflection of the will of the ruler.

	Authorized use of Force

 
	Authorization is meaningless, except that the authorization gives us reason to believe that the use of force is just. If authorization does not give us such confidence, perhaps because the state itself is a party to the dispute, or because of past lawless acts and abuses by the state, then we are back in a state of nature
	The concept of just use of force is meaningless or cannot be known. Just use of force is whatever force is authorized




Cesare Beccaria:
Crime and punishment
On crimes and punishments, 1764
· Focuses on one aspect of government 

Plan
1. Beccaria vis- a- vis social contract theory
2. Classic vs. Positivist criminology
· Place of justice 
3. Crime (constitutive features) 
4. Punishment 
· Purpose of punishment 
· Deterrence theory - general vs. Specific 
5. Miscellaneous 

Keywords 
· Justice 
· Deterrence 
· Uniformity 
· Efficiency 
· Effective 

1. Classical criminology came after Hobbes and Locke 
· Rationality and intelligence occurred during this time 
· Every action that a person does is free will 
· What humans should do to promote their best interest 
· Rationality is achieved through education 
· Crime is a produce of free choice 
· Freely chose to engage 
· Classical gives reason to why and why not people engage in crime 
· We engage in a rational calculus 
· one weighs the benefit of crime against the cost associated with the crime 
· if the cost is great you don't commit the crime 
· ensure that the cost of the crime outweighs the benefit of committing the crime 
· Positivist 
· humans don't have free will
· Their behaviour is a product of pre-determined factors 
· sociology, psychology, biological, etc 
· cannot do this b/c you can't judge the mind only the act 
· Controlled mind 

2. The social contract 
· The positive law doesn't fit the natural law 
· This failure leads to the abuse of justice 
· "Laws are the conditions by which independent and isolated men, tired of living in q constant state of war and of enjoying a freedom made useless by uncertainty of keeping it, unite in society" 
· The social contract: 
· "Every individual member is bound to society and is likewise blind to every individual member by a contract that places both parties under obligation" 
· Abuse of power:
· "Laws, which are or ought to be agreements among free men, usually have been the intruder of passions of a few persons" 
· The inherent in then injustice system 
· Devine / natural vs. Political justice 
· "Divine and natural justice are by their essence immutable and constant since the relationship between two similar objects are always the same" 
· cannot be a change 
· the laws of nature can never change 
· the only thing that changes are men 
· "Political justice, since it is only a relationship between action and the variable condition of society, may itself vary to the degree that the action in question becomes useful or necessary to society" 
·  what is good today may not be good later 
· if one wants society to be just and the good positive law must change in accordance with the laws of nature 
· positive law isn't mimicking natural law 

3. Crime
· "One may discern a scale of misdeeds wherein the highest degree consists of acts that are directly destructive of society and the lowest of the least possible injustice against one of its individual members. Between these extremes lie all actions contrary to the public good, which are fled crimes, and they diminish imperceptibly from the highest to the lowest" 
· the worst crime affects more people 
· The lesser crime effects just the individual 
· When one speaks of a crime the offshoot is punishment
· a stigma associated with being a criminal 
· high treason 
· plotting against the king 
· crime against the security of the private person 
· murder or theft 
· Miscellaneous
· disturbing the peace 

4. I) Punishment 
· When you break the law you must be punished 
· Political obstacle to a breaking of a law 
· The right to punish comes from: 
· "The necessity of defending the depository of the public welfare against the usurpation of private individuals" 
· defend the collective against the persons that defy the law 
· must protect the well-being of people 
· "The purpose of punishments is not to torment and afflict a sentient being to undo a crime which had already been committed. The purpose of punishment is nothing other than to dissuade the criminal from doing fresh harm to his compatriots and to keep other people from doing the same"
· punishment shouldn't be about torture or tormenting someone 
· No crime requires torture of the mind or the body 
· Without Imposing a state of war on the people government gives pain 
-  guidelines on how to inflict pain 
A. No torture or torment 
· What punishment can not do 
· cannot be unjust 
· never be in the business of reparation
· still need punishment even if an apology is given 
· cannot do what has already been done 
· cannot sell a falsity to the people 
· What punishment really is 
· deterrence (proportionality and impression on the mind (and place of body))
· general vs. Specific 
· General deterrence 
· punish one person to show the action is not tolerated 
· the purpose of punishment 
· "Therefore, punishments and the method of inflicting them should be chosen that, mindful of the prop took between crime and punishment, will make the most affecting and lasting impression on man's minds and inflict the least torment of the body of the criminal" 
· Need man to have a lasting impression of their punishment 
· The means to deter are to cause or not do something wrong 
· Theory of justice – pain is vert proper, pre – suppose rationality 

B. Punishment is not to torment 
· Punishment cannot undo or repair 
· In the acting of punishing, what is broken is made whole 
· Only punishment can work as long as the goal is to ‘not fix’
· To fix is a lie cannot fix or repair 
· Punishment sends a message
· Specific deterrence 
· Directed towards the offender 
II) 6 Rules of Punishment 
· Meant to make sure that punishment is effective, efficient and just 
· Ensure that punishment reduces crime 
· Punishment helps determine crime 
The publicness of Law
· The law should be public 
· “only the law may decree punishments for crime and this authority can rest only with the legislator who represents all of society united with a social contract”
· People must only answer to the law 
· The law should be publically available to the people 
· In order to make sure people don’t do things, is to make sure people know what they can / cannot do 
· Will you understand and know 
· Laws must be clear and simple equal to all and must fear the law 
· Without law, freedom doesn’t exist 
Punishment should be necessary 
· If the punishment is inflicted, that is the only time to find deterrence 
· Punish only when necessary 
Punishment should only be administrated when the certainty of guilt exists 
· “ every act of authority between one man and another that does not derive from absolute necessity is tyrannical” 

[bookmark: _GoBack]
Proportionality 
· proportionality between crime and punishment 
· “the obstacles that refrain men from committing crimes should be stronger according to the degree that such misdeeds are contrary to the public good and according to the motives which leads people to crime. Thus, there must be a proportion between crimes and punishments 
· Don’t give the greatest punishment for the lesser crimes 
· Regardless if you treat all crimes in the same way you take only the rationality in taking part in crime
Principle of celerity (swiftness / speed)
· Promptness
· If you want to reduce crime and make it just you must punish very closely to the time the crime was committed 
· Enhances justice and makes it just 
· “the more prompt the punishment is and the sooner it follows the crime, the more just and useful It will be.”
· Cause and effect – it is a crime 
· The offender will understand that it is wrong 
· The seriousness of the punishment lessens over time 
· Effectiveness decreases 
· Offender may become careless, and think that it’s not a big deal 
· Unjust to keep someone for a long time – resolve quickly 
· Move on 
Rules together (principles) 
· Punishment must be mild 
· “one of the greatest checks on crime is not the cruelty of punishments but their inevitability consequently, in order to be effective … punishment must be accompanied by mild legislation
· Issue of certainty 
· Certainty = effective and efficient punishment 
· “certainty of punishment 
· “thus, the certainty of a chastisement (punishment) even if it be moderate, will always make a greater impression than the fear of a mare terrible punishment that is united with hope and uncertainty.” 
· If the offender is unaware that a cost is coming, their benefit would be greater 
· What if a person steals because they are starving
5. Miscellaneous 
· Import of uniformity (to the theory of punishment)
· import of actor vs. action 
· the actor becomes extracted out in referring to Beccaria’s theory 
· the actor = the doer of the crime against the public good 
· becomes largely irrelevant; poor standing 
· but all should be punished equally, regardless of reputation or who they are 
· uniformity provides justice 




Jeremy Bentham: crime and punishment 
An introduction to the principles of morals and legislation (1789) and "principles of penal law" (1811) 

Plan 
1. Utilitarianism 
2. Punishment 
⁃ sanction 
⁃ Purpose 
⁃ Relation to evil 
⁃ Import of satisfaction 
⁃ Real vs. Apparent values 
3. Rules of punishment 

Key words 
• Happiness ( utility) 
• General prevention of crime 
• Efficiency / effectiveness of punishment (economic model) 
• Uniformity 
• Disposition 

1. Utilitarianism
• As a principle it is a theory that is trying to maximize happiness and pleasure and to minimize pain and suffering 
• It is a moral theory that the mortal action public or action is to be gaged or measured in how much happiness to produces to how much pain it reduces 
• It is a theory that is procedural rather than substantive 
• In nature (SofN) man is governed by pleasure and pain 
> the natural man wishes to be happy 
• the natural condition of man is the bases of what man should do 

The basis of Utilitarianism
• the principle of utility recognizes this subjection between pain and please and assumes it for the foundation of that system, the object of which is to read the fabric of felicity by the hands of reason and law 
The principle of utility 
• By the principle of utility is meant that the principle which approves or disapproves of every action whatsoever according to the tendency which it appears to have argument or diminish the happiness of the party whose interest is in question.  In other words or promote not loose that happiness 
The purplse of law 
• the general object which all laws have or ought to have in common is to augment the total happiness of the community and therefore in the first place to exclude as far as 

2. Punishment 
• it is an artificial consequence, annexed by political authority to an offensive act in one instance in the view of putting a stop to the production of events similar to the obnoxious parts of its natural consequences in other instances 
⁃ punishment is not what men natural desire 
⁃ When someone is punished they are trying to stop similar events from happening
⁃ Punishment is pain, it is an evil 
> Thus it is necessary that satisfaction should follow as constantly as punishment 
^ how does pain work for good? 
>> deterrence from crime & made an example of one to discourage others 
• sanction 
⁃ A source of obligatory powers or motives of pain and pleasure 
⁃ Punishment restores order 
• never any certainty that punishment will reduce or eliminate crime 
⁃ there is a chance that you can reduce, a chance that must be taken 
• the purpose of punishment 
⁃ to ensure that further crime does not happen 
⁃ It is necessary to inflict pain to conflict the unhappiness occurring to the public 
• must attended to the victim 
>It is the general prevention of crime 
^ this involves deterrence, satisfaction, and reparation 

• relation to evil 
OFF ( offence) 
1. 1st - O E V (one evil to a victim) (satisfaction) 
2. 2nd - O E C (one evil to the community) 

PUN ( punishment 
1. 1st - O E O ( order of evil to the offender (directly)) (all expense) 
2. 2nd - O G C ( order good to the community) (all profit) 

• Satisfaction 
⁃ Is a benefit received in conservation of injury 
⁃ It's necessary in order to cause the evil of the first class to cease and re-establish everything in the condition it was before the offence 
> essential for reparation 
^ repair damages 

Real and apparent 
• real: tangible 
• Apparent: opposite of real 
• In terms of punishment there is expense and profit 
• Expense 
⁃ The expense is real 
⁃ The time spent in jail, how much it will cost to host a criminal, retribution for the victim ($$$)
• profit is apparent 
⁃ The unknown of the the aftermath of the crime 

