Aboriginal Peoples & Justice Exam Review

Cases
Drybones-pre charter case (Bill of rights, equality before the law case) 1970 
· Found intoxicated outside the reserve 
· Represented himself, pled guilty
· Charged within the indian act- couldn’t be found drunk outside the reserve
· Was not a registered indian- but clearly was
· Contrary to sec.94 of the Indian act 
· Punishment for this was harsher for natives
· Canadian bill of rights (1960) provided for the right of “equality before the law”
· Which means “individuals are entitled to have law applied as it exists equally for all the people it is intended for” 
· Bill of rights-should apply to all laws of Canada 
· Courts should refuse to apply any law that infringes on rights and freedoms 
· Thus, sec.94 was deemed inoperable 
· The only case where the court used the bill of rights equally provisions to make another statue inoperable 
Vanderpeet- commercial fishing- test case
· 1996- charged with selling 10 salmon caught under Indian fishing license
· Aboriginal fishing rights did not extend to commercial selling of fish 
· Court found that restrictions were not inconsistent with Aboriginal rights
· Aboriginal rights are justified as they were here first 
Established test for determining if a right existed 
*leading case on aboriginal rights
Lavell (attorney general 1974)- identity, women & status
· two aboriginal women deleted from the Indian registry, lost privileges and rights to communal land upon marrying non-Indians 
· Indian men who married non-Indians did not loose status 
· Contentious clause should be inoperative as it discriminated between men and women
· Contrary to the bill of rights- but court did not find sec. 12 (1) (b) inoperative 
· Court found that bill was not intended to amend the BNA Act
· Between 1958-1968- over 100k people lost status this way
· Sandra lovelace took this case to the united case to the united nations committee on human rights
· UNCHR found that it was discriminatory as it denied ethnic, religious and linguistic minorities language/culture/religious rights 
Delgamuukv- Aboriginal title, the use of oral history as evidence
· History and concept of aboriginal title for Gitxsan and Wet’ suwet’ en people of BC
· Chiefs wanted to negotiate ownership- government refused 
· Trial began in 1987- unique as the elders testified in their own language
· SCC-1997 
· Trial judge dismissed claims and said that the aboriginal rights were extinguished by the colonial government 
· BC court of appeal-overturned this and stated consultation should occur
· Supreme court- landmark decision 
· Court accepted arguments by the Gitxsan that the province had no authority to extinguish Aboriginal rights
· Confirmed aboriginal title- as a right to land itself, not just to hunt, fish or gather 
· Case significant decision regarding future decisions about aboriginal title and rights
· Aboriginal title-property right
· Must be used consistent with practice 
· A constitutional right 
· Permitted use of lands no longer limited to traditional practice 
· Courts can now rely on oral history, traditional songs and stories

Resistance
Ipperwash
· 1942- land belonging to the Chippewas of Kettle and Stony point first nation was expropriated under the war measures act to build a military camp
· land contained burial grounds and was never returned to band
· 1972- tensions were rising and in 1993 band members moved back-1995 military withdrew
· barricades erected at Ipperwash provincial park to underline land claim 
· 1995- OPP moved in to remove protestors from the park 
· police say protestors were armed
· protestors say they were not and police used unnecessary force 
· Dudley George was killed- police officer who killed him was found guilty of criminal negligence causing death 
· Premier Mike Harris was blamed 
· Conservative government refused inquiry
· 2003- liberal government announced public inquiry
· original claim settled in 1998- $26 million-land was to be cleaned up and returned to Kettle and Stony Point First Nation
· every member of the band to receive between $150k-400
· 2003 Georges family settled with OPP, including $100k
· began in 2004- mandate to inquire/report on events surrounding death of Dudley George- who was shot and killed in 1995 
· Sidney B Linden-commissioner
· Two phases
-evidentiary hearings that dealt with the events surrounding the death of Dudley George
-policy and research that dealt with the issues directed to avoidance of violence in similar circumstances 
Inquiry
· Raid of occupation supposed to be peaceful
· Shortcomings:
-communications with occupiers  
-intelligence
· OPP misperceived the intentions of the occupiers (and vice versa) 
· Cultural insensitivity and racism were evident on the part of some OPP officers
· Ex. language, production of offensive t-shirts and mugs with racist imagery 
· Not possible to attribute shooting to a single person, factor, decision or institution 
· Urgent priority- return land
· Land claims- ot asking for more land but for governments to fulfill the promises they made 
Outcome of inquiry
· Ipperwash inquiry priorities and action committee
-resource benefit sharing 
-first nation policing 
-consultation and accommodation 
-treaty commission 
-jurisdiction/harmonization 
-reconciliation fund 
-heritage and burial sites 
Grassy Narrows
· Longest running first nations blockade
· turning back logging trucks from Grassy Narrows traditional lands.
· The road block first went up at Slant Lake, about 600 km northwest of Thunder Bay, on Dec. 2, 2002.
· The forest suffering= them suffering, as the forest is a part of who they are
· Peaceful protest 
· In 2011, Ontario Superior court ruled the province cannot authorize timber and logging if the operations infringe on federal treaty promises protecting aboriginal rights to traditional hunting and trapping 
· The province is appealing the ruling, but a spokesperson for Ontario’s Ministry of Natural Resources said the province recognizes the importance of the forest surrounding Grassy Narrows.

Over-representation in the CJS
discrimination against aboriginal people
-pre-trial detention as well as among sentence inmates 
-no indication that it is diminishing 
Issues
· Presentence report is meant to provide judges with info and are necessary to make a decision: 
· They are not compulsory, must be requested 
· Prepared by probation officers- the majority are not aboriginal, nor trained in cultural values 
· Probation: aboriginals are less likely to receive probation
· Pre-sentence reports are often based on criteria which place aboriginal peoples at a disadvantage 
To receive probation:
· Need for a stable employment, a fixed address
· May be excluded from community
· Those who liv e in traditional lifestyles- such as hunting and trapping make I impossible to report regularly to a probation officer
Corrections:
· Aboriginals are less likely to receive parole and more likely to be re-admitted on parole violations 
· Elders were not accorded the same respect by CSC as other religious leaders in the past, that is now changing 
· Often not familiar with release preparation process
· Lack of communication with staff
· Recent advent of specific programs –EX. NADAP, native brotherhood, spirituality 
· Need for more involvement in planning and delivery of services
· More community responsibility for programs
· Increased aboriginal staff
· Special assistance 
· More advisory groups at all levels – open to listening
· Increased recognition of aboriginal culture 
· More latitude for self determination
Some initiatives:
· Affirmative action hiring policies: policing, corrections 
· Specialized units within large organizations
· Cultural awareness 
· Input from groups 
· Some traditional practices allowed within mainstream programs 

Why?
· Problems originated in social-historic conditions perpetuated by the cjs
· Drawn into the system: shorter life expectancy, higher infant mortality rates, higher #s of dwellings substandard, less education, higher unemployment, higher rates of violent death, suicide 
· Detrimental/debilitating effects
· Hopelessness, despair, boredom
· Alcohol single largest cause of CJS contact
· Over representation begins with police
-decide who to survey, arrest, charge
-such relations are fraught with distrust
· Need for appropriate cultural training, for non-aboriginal police and representation on reserve
Saskatoon situation
· 2000 arrests/year for drunks-most are aboriginals
· Aboriginals are charged with 50% of crimes in the city
· 70% aboriginal in local jails (20% pop)
· Resentment of the police is high amongst youth
· Saskatchewan created a commission to investigate the system
“Starlight tours”
· Neil Stonechild-found frozen in Saskatoon in 1990
· Saskatchewan provincial govt. held a formal inquiry into Stonechild’s death in 03-04
· Report concludes that Stonechild had been picked up by the police shortly before he died on the outskirts of town 
· Investigator in the case undertook a superficial and totally inadequate investigation of Stonechild’s death 
· Investigation was inadequate to conclude what the circumstances were surrounding Stonechild’s death 
· Important witness information ignored
· Marks/injuries on Stonechild’s wrists consisted with handcuffs
· Report found that relations between the police and first nations are problematic 
Stonechild inquiry
· Reports from family members and media were ignored in the years following Stonechild’s death that cast doubt on the adequacy of the investigation 
· Police investigation was not adequate to conclude what the circumstances were surrounding Stonechild’s death 
Recommendations 
· Establish programs to attract more aboriginal members to police force
· Establish a board to recommend programs to attract more aboriginal members to police forces 
· Review and improve procedures for dealing with civilian complaints made about police
· Designate an aboriginal peace officer amongst force to act as a liaison with 1st nations
· Municipal peace officers receive in-depth training in race relations- culture, history, society and family structures 
· Review police courses in anger management and dispute resolution

Policing
· Over-policing; excessive stopping, questioning, kept in custody and charging as a form of harassment 
· Under-policing; police only come to the community to make an arrest 
· Police often seen as remote and foreign authority 

Policing off reserves
· 10 urban centers have aboriginal populations over 5k
· Issues of policing are linked to wider issues of multiculturalism and policing of non-white populations 
· Attempt to meet the needs of Aboriginals
-recruitment of minority police officers 
-cross-cultural race relations training 
-community policing policies 
Policing on reserves
· Different forms; non native RCMP (west and north of Canada), Native RCMP (not as many), native police forces (police on reserves), peace keepers 
Why is policing important
· Individual racism: personal prejudice, deliberate acts of discrimination
· Institutional racism: beliefs, rules and structures systemically discriminate 
· Problems/tensions: western style policing and aboriginal philosophy 
Historical perspective
· Aboriginal policing- federal responsibility 
· As early as 1912 recommendations by RCMP to create aboriginal police force 
· Policy developments 1960-70s 
-til 60s- RCMP
-band constables- administer by-laws related to the band
-70s- tribal forces- accounted to the communities they served (peace-keeping)
-73- task force on policing on reserves
Task force
· Band council policing 
· Municipal policing 
· Provincial policing
-native provincial police force 
-under existing provincial police forces (3b) [greatest attention from policy makers]
  *aboriginal people policed themselves 
  *flexibility  
  *enhance RCMP awareness of aboriginal issues 
  *crime prevention programs 
Task force criticisms
· Lacked aboriginal input
· Failed to define the role of RCMP
· Offered lowered salaries 
· Reluctance of aboriginals to become involved 
Other initiatives 
· Aboriginal constable development program 1990
· Designed to increase the #s of aboriginals eligible to become RCMP 
· 1st nations policing policy 1991
· now there are 36 fully independent first nations polices forces 

Problems with police forces
· high attrition rates
· lack of proper detachment offices/housing
· role conflict: people policing their whole community 
· isolation 
· lack of resources; unsolvable social problems 
· lack of training/inexperience 
· little opportunity for promotion 


March 19th
Sentencing

R.v. Gladue 
· First attempt to deal with overrepresentation of the aboriginal people in the CJS 
· Jamie tanis gladue, an aboriginal woman living in Nanaimo, BC, pled guilty to manslaughter for the killing of her common law husband 
· Had been living with him when she was 17, and had 1 daughter and was pregnant with another child
· Relationship included a history of physical and alcohol abuse
· Mr. beaver was fatally stabbed following a night of drinking and fighting over whether the deceased was having an affair with the accused’s sister 
· Criminal code: 718.2 (e) a court that imposes a sentence shall take into consideration the following principles 
-all available sanctions other than imprisonment that are reasonable in the circumstances should be considered for all offenders with particular attention to the circumstances of aboriginal offenders – the jail doesn’t work for everyone- a restorative type of sanction 
· Ms. Gladue appealed her sentence because judge didn’t take into account sec. 718.2 (e)
· SC upheld the disposition as to sentencing, but provided detailed reasons on the operation of s. 718.2 (e) and the duty of sentencing judges to find alternatives to incarceration for Aboriginal defendants 
· Case acknowledged how systemic factors contribute to overrepresentation of aboriginal people in the CJS (1st time) 
· Explicitly endorsed restorative justice 
· Underscored the need to develop creative responses appropriate to the unique circumstances of aboriginal individuals and communities 
· Set out the steps according to which judges must take systemic and background factors into account in sentencing 

Toronto Gladue (Aboriginal persons) court 
· Problem was confusion about how to apply the decision
· Glaude court developed and has identified aboriginal people in the courts, has publicized the court so accused persons know about it 
· Trained judges 
· Liberal interpretations of bail provisions 
· Brings all aboriginal persons into one court where resources are available 
Identification
· Court is able to address the circumstances of every person who self-identifies as Indian, Metis or Inuit (s.35(2)) 
· Identification may occur through name, appearance or family history 
· Through publicity to judges, corrections workers and counsel, knowledge of the courts, and its resources 

Resources
· Involves aboriginal court worker, Gladue court case worker
· Each is aware of all the services available to aboriginal people in the Toronto area 
· After a finding of guilt, the court must request a report on the circumstances surrounding the offence
· Differs from a pre-sentence report, is less formal and more focused on life circumstances rather than criminal history 

Gladue report
· Reports are written at the request of defense counsel, the crown attorney or the judge 
· Contain information on the life circumstances of an aboriginal offender
· Also contain recommendations that the court can consider in sentencing in light of the circumstances of the offender 
· Can be done for aboriginal offenders in any court in Toronto 
Bail
· 718.2(e) does not deal with bail issues
· important as a detention order has an impact on ultimate sentence of prison
· credit given for pre-trial detention often results in a sentence of fine, probation
· judge then cannot consider unique circumstances of person
· this court is thus lenient with respect to bail 
Atmosphere
· court attempts to respond to the needs, experiences and perception of aboriginal people
· organizational features differ from regular court
-large aboriginal presence
-judges, lawyers and staff encouraged to show respect towards culture
-court takes its time
-eagle feather, smudging available 
Gladue background cultural impact factors
· Substance abuse; personally, in the immediate family, extended family and community
· Poverty; as a child, as an adult, offenders family or community
· Over/covert racism; in the community, by family members, strangers, school or workplace
· Family (divorce, born out of wedlock), or community breakdown (displacement)
· Abuse: sexual, emotional, verbal, physical and spiritual 
· Who was the perpetrator: stranger, family member, authority figure, friend 
· Witnessing violence; spousal, family, community 
· Unemployment; low income, lack of employment opportunity
· Lack of educational opportunities 
· Dislocation from an aboriginal community, loneliness and community fragmentation 
· Loss of identity, culture ancestral knowledge 
· Foster care or adoption: at what age, for how long? Was the foster/adopted family aboriginal or not
· Family involvement in the criminal environment 
· Has the offender or family members attended residential school? –years, treatment etc
· What are the main social issues affecting the offenders home/original community
· How has the offender’s family/community addressed those issues
· How has the offender, offender’s family, and the community been affected by economic conditions 
· Who comprise the offender’s support network: spiritual, cultural, family, community 
· What culturally relevant or mainstream healing resources are available to the offender 
· What culturally relevant alternatives to incarceration can be set in place that are healing for the offender and all others involved, including the community as a whole
Problems with gladue
Stenning and Roberts (2002) found
· Over-representation occurs with other groups and requires a larger response
· Solution to the problem does not lie with sentencing judge
· Argue that many groups suffer from social disadvantage and its reverse discrimination to ignore them, and focus on Aboriginal people
Daubney (response)
· Disappointed that they question the special nature of aboriginal experience
· They effectively ignore the systemic and direct discrimination that occurred historically and still occurs today 

Problems with Gladue
· More demands placed on lawyers- crown and defense counsel 
· More use of already overtaxed community services- restorative sanctions
· Need for more investment in resources 
· Unrealistic to expect CJS to solve essentially social welfare problems- mental illness, addiction, substance abuse, frustration, lack of employment- 
· R.v. John, R.v. Cappo (READ FOR FINAL EXAM)
March 23rd 2015

Sentencing and Sentencing Circles
R.v. John [2005] SKCA 13- Saskatchewan court of appeal 
· Appeal by John form the sentence imposed for criminal negligence causing death 
· John lived in the wilderness of Saskatchewan, hunted, trapped and fished for a living
· He had never been schooled and was a member of the English river first nation (had a justice committee and justice coordinator)
· No evidence of alcohol abuse and it had been 10 years since he was involved in the CJS- living in a law abiding lifestyle
· Accident occurred on a gravel road with much dust- reducing visibility- Jon overtook a tractor and struck the rear 
· Ms. McIntyre was killed- common law wife
· John was driving 50km faster than truck
· First instance: Sentence 3 years pen- 3 year driving prohibition 
· Appeal based on the fact that the judge failed to apply sec. 718.2 (e) (gladue)
· John was raised in the traditional Aboriginal lifestyle- operates a commercial fishing business 
· Appeal- trial judge erred by imposing a custodial sentence on John who lives a traditional lifestyle and has difficulty coping in mainstream society 
· For a conditional sentence (two years less a day to be served in the community) a judge must ascertain if the offender would endanger the safety of the community if released 
· John was assessed as a medium risk to reoffend (past history + lack of education) 
· He is not considered to be a danger to the community, he is remorseful and accepts responsibility 
· No evidence of alcohol abuse or involvement in the accident 
· Likelihood of he abiding by the court order is strong 
· Three of the victim’s children are prepared to participate in a reconciliation and healing circle with John- John is also willing 
· Appeal court found- trial judge failed to take into account John’s unique circumstance 
· Community based sentence was substituted-2 years + 1 day- with conditions 
Conditions-
· Keep the peace and be of good behavior 
· Appear before court/supervisor 
· 2 months house arrest + community service
· 240 hours community service, shall include assisting the elders
· participate in a healing and reconciliation circle with the victim’s daughters 

R.v.Cappo [2005] SKCA 134
· Motor vehicle accident-conviction for criminal negligence causing death 
· Cappo (aboriginal male)- drove home from a bar in a car with no headlights and struck another car ahead- 2 people died, 3 others injured 
· Other driver was impaired
· Judge imposed a sentencing circle, Cappo was given
· Conditional sentence of 2 years + 1 day
· 240 hours community service
· Abstain from drugs/alcohol
· Undertake treatment
· Participate in healing, talking and reconciliation circles 
· Crown appealed this sentence- was not harsh enough sentence
· Cappo was 39 years old- 6 children, 7 previous convictions (2 motor vehicle offences)
· Presentence report addressed “Gladue” factors found Cappo was affected by poverty, alcohol use in the community and racism
· Assessed as high risk to reoffend
· Crown appealed the sentence on the basis that the sentence was unfit 
· Cappo lived in Regina and sometimes on the reserve [mainly in the city]
· Grade 12 education and has worked in Regina
· [bookmark: _GoBack]Appeals court considered that a prison sentence would not work the same hardship on Cappo- as it would have R.v. John
· PSR- Cappo did not claim to be disadvantaged in any way that could be related to the offence which he committed 
· “… The fact that the respondent is an Aboriginal does not, per se, entitle him to a lesser sentence than any other person in like circumstances, and the trial judge erred in doing so.” (para.17)
· Case does not meet proportionality to the gravity of the offence and responsibility of the offender
· Conditional sentence was replaced with a sentence of 18months less 1 day imprisonment 

Sentencing circles 
· Attempt to use traditional aboriginal methods of dealing with community members who break the law 
· Circle is made up of accused, victim, their families, elders and other community members 
· Everyone in the circle has the same power- operates on consensus (often times a judge is present which means he has the most power)
· Judge, defense, prosecutor, police may be present 
· Judge, defense, prosecutor, police may be present
· Must admit guilt

Judge must consider
· Accused must agree to referral
· Accused must have roots in community
· Elders/non-political community leaders must be willing to participate 
· Victim must be willing to participate without coercion or pressure 
· Disputed facts have been resolved in advance 
· Court is willing to depart from usual range of sentencing 
· Process: circle, (inner/outer), taped, prayer, everyone has chance to talk, all discuss offender, crime and suitable sentences 
· Circle may recommend: jail, banishment, probation, hours of community services, treatment, working with the elders, specific tasks in community 
· Volunteer may be asked to work with offender to be responsible for them 

Pauchay case
· Two children died from exposure as he took them outside while he was intoxicated
· Pled guilty to criminal negligence causing death
· Crown wanted jail time, conditional sentence not available- 2.5-5 years pen + firearms prohibition 
· Defense sought no more than 18 months, followed by probation 
· 51 previous convictions
· serious, tragic case
· sentence was 3 years incarceration and firearms prohibition
Court found
· the sentencing circle gave valuable insight into the community’s view towards the offender
· offender lacked insight into the reasons for his offending behavior and appeared unable/unwilling to accept personal responsibility for some of the problems he faced 
· sentence must be proportionate to the gravity of offence and degree of responsibility of offender
· alcohol was precipitating factor here (disadvantaged background), but it could not act in mitigation in these circumstances, given lengthy record past failure to address alcohol issues 
· conditional sentence was possible
· some remorse on offenders part and guilt, two defenseless young victims lost their lives as a direct consequence of his reckless behavior
· principle of denunciation, and need to foster respect for the judicial system, mandated a significant response 
· but at sentencing circle Pauchay claimed he shouldn’t have been charged with a crime as it was an accident 
· input of the community was appreciated, but court could not agree with the circle’s recommendations
· judge said Pauchay lacked insight into his behavior and wasn’t willing to accept responsibility for what happened
· while on bail, he twice breached bail conditions that prohibited him from using bail
· 


March 30th 
Intervention with Aboriginal Prisoners 
Aboriginal Prisoners
· Aboriginal spirituality programs in Canadian prisons constitute a variant of symbolic healing (restorative aspect)
· Healing: ensues after a period of involvement, must be culturally relevant, seen as spiritual, involves suggestion, catharsis, social restricting 
· Prisoners problem is thus redefined in terms of family or social problems (family breakdowns, addiction, poverty) 
CSC/Provinces: two streams since early 1980’s
1. Spirituality: seen by staff as religious 
2. Cultural and Academic education 
· Considerable overlap, for many inmates first exposure to Aboriginal spirituality is in prison 
· Waldram (1993) researched 30 aboriginal prisoners in a forensic correctional (psychiatric aspect must be identified) facility to study consequences of cultural background for treatment 
Waldram (1997) Types of Aboriginal Prisoners
· 1. Traditional: spoke Aboriginal language, little exposure to Euro-Canadian culture 
· 2.Assimilated: either fostered or adopted and oriented to Euro-Canadian culture 
· 3.Bicultural: spoke Aboriginal language but comfortable in both worlds 
· Solicited data on involvement in prison spirituality programs 
Aspects of programs involve:
· Elders (central focus) role of psychologist, social worker, priest, educator, physician. Bicultural, many have experienced own past drug/alcohol problems 
· Work often involves sweats, counseling, providing cultural and spiritual knowledge 
· Contact is confidential, empathic, greatly respected individuals 

· Sweat lodge: cultural, spiritual education linking the prisoner to the “creator”. Involved prayer, sharing cultural information, confession and peer support
· Sweats serve an institutional function of reducing stress and illegal activity in prison 
· Differing cultural traditions may clash- “Pan-Indianism”
· Pan-Indianism: problematic, whereby all Aboriginal spiritual traditions are thought to be fundamentally the same with only minor differences 
· Elders reinforce “Pan-Indianism” by enhancing common themes and discrediting differences 
· Elders (involved with CSC) come from one specific culture-plain Indian beliefs dominate themes
· Inuit present a different case as some “Aboriginal” practices are as foreign to them as Euro-Canadian practices and they don’t become involved


Aboriginal Women Prisoners
· Aboriginal female prisoner; most disproportionately represented in prison populations, but receives the least attention 
· Profile includes: 
-70% sexually assaulted/abused in childhood
-90% victims of spousal assault 
-80% have problems with alcohol 
-many incidents of attempted suicide or self-injurious behavior 
-difficulties in maintaining contact with kids 
Aboriginal Gangs (CSC Report 2002)
· Late 1990s- large numbers of youth (25 and under) were affiliated with a gang- namely Indian Posse, Manitoba Warriors and the Native Syndicate 
· 80% of prisoners associated with a gang in the Prairie region were 25 years ad under
· 75% were of aboriginal descent
· 2792 aboriginal offenders- 6.6% were gang members 
· Compared with others, more likely to reside in a “criminogenic” area and have criminal friends 
· Gang membership is an artifact of youth and socio-economic factors
· Gang members were more likely to:
-have no employment history
-be aggressive and hostile
-have used drugs at an early age 
-have negative attitudes towards police and the law 
-have youth court appearances 
-more likely to have served sentences for robbery/assault 
-less likely to have been convicted for sex related offences 
Aboriginal Gang Initiative CSC
· Aboriginal facilitators working with those involved with or affected by Aboriginal gangs 
· Offering a range of support services to those in federal institutions or on conditional release within the community 
· Services include
-teaching and cultural activities with Elders
-changing attitudes and behaviors 
-increasing skills and abilities 
-assisting in resolving conflict 
-providing training and educational opportunities 
Video: Report 
· How badly CSC meets the needs of Aboriginal prisoners
· More than 20 years have passed since the corrections and conditional release act (CCRA) came into force in 1992
· The CCRA contains Aboriginal-specific provisions to enhance aboriginal community involvement in corrections and address chronic over-representation of Aboriginal people in federal corrections s become a very onerous process- time-consuming and misunderstood 
· Only 12 aboriginal community development officers across Canada to facilitate this 
S.84 System is:
· Overly complex and bureaucratic
· Not well understood within or outside csc
· Unevenly 
Key findings from “spirit matters” 
· Restricted eligibility criteria effectively excludes most aboriginal offenders from s.81 consideration
· Limited understanding of aboriginal peoples, cultures and approaches to healing within federal corrections 
· Inadequate and uneven application of Gladue social history considerations in correctional decision-making 
· Funding and contractual limitation impede the work of elders inside federal institutions 
· Inadequate response to the urban realities and demographics of aboriginal people 
· Penitentiary based interventions far out-number community reintegration alternatives for aboriginal offenders 

April 9th
Aboriginal Justice

· Dominant societal conceptions of justice- focus on controlling deviance, punishment, conformity 
· Aboriginal justice’- differs 
· No single world view, aspect of natural order, all things are interconnected
· Justice- restoring peace and equilibrium, offender makes amends to the community
Ongoing conflict: CJS and Native people (collision of world view) 
· Definition of crime 
-law now defines crime
-establishes foreign rules and procedures – they find the legal system very alien and oppressive, insensitive 
· Abuse of power
-police, courts and system fails to protect them 
-many defense counsel have little understanding of their lives and culture 
-for those in remote communities, it is worse 
· Language 
-only languages permitted in courts are French and English 
-lack many words to understand legal concepts 
· Confrontation 
-aboriginal approach to problem solving focuses on non-interference, reconciliation, restitution. Legal system in Canada is contrary to how aboriginal people live their lives
-accusation and criticism are antagonistic to their culture 
-avoidance of confrontation is the norm for aboriginal groups
· Rigid conceptualizations of behavior
-many aboriginal societies tolerate a wide range of personalities/behavior
-reluctant to classify 
-human beings are not viewed as fixed or unchanging 
· Notion of “truth”- Remorse 
-illogical viewpoint- belief that no one can know the “whole” truth of anything 

Danger of contrasting Non-aboriginal conceptions of justice
· Charting of differences evolves from and leads back to stereotypes, which are founded, justified, perpetuated by the colonial process 
· Typologizing aboriginal cultures results in gross generalizations
· Reduces aboriginal cultures to traits
· Infantilizes them 

Aboriginal justice initiatives
· Initiatives taken to improve the situation: 
· Indigenization: attempt to make programs in the current CJS more hospitable to aboriginal people- do not substantially change the system 
-attempt to lessen alienation –
· Appointing aboriginal CJ personnel 
-employment equity 
-13 federally/provincially appointed judges
-limited-still appointing “Canadian” justice
· Cultural awareness training programs 
-sensitize non-aboriginal actors to cultural norms 
-training is regularly seen in policing, at csc
-idea is that if people in CJS are more familiar with aboriginal culture, norms and values, aboriginal people will find the judicial process less threatening and more accommodating o their needs 
· Aboriginal initiatives in Canadian prisons 
-freedom of religion- charter right 
-CCRA mandates this 
-elders, sweats, healing
· Aboriginal policing- first nations constables are trained in work in aboriginal territories in contemporary conditions
· Goals include peace-making, restoring social harmony
· Problems: still functioning within another society’s system
· Subject to 2 separate authorities-must meet the community expectations and report to the local detachment
· First nations constables apply peace-making model in line with traditional ways- but system is adversarial 
· Elder panels
-clan leaders sit with the judge and provide appropriate advice about sentencing 
· Sentencing circles
-concerned individuals will sit in a circle and discuss together what sentence should be imposed
-ultimate decision rests with the judge, who is receptive to community input 
Hollow Water
· Designated by many as a true Aboriginal approach to justice 
· Manitoba community of 600
· Ojibway community- north of Winnipeg
· 1984- serious problem of intergenerational sexual abuse (root of many other social problems) 
· 75% of population were victims
· 35% of population were offenders 
· 1986 creation of community holistic circle healing program 
· providers formed a team to promote and respond to disclosures of sexua abuse
· included: child protection workers, community health representatives, nurse, RCMP, church members
· addressed sexual abuse by providing support, counseling and guidance to everyone including the victim, victim’s family, perpetrator 
· CHCH method through:
-Disclosure
-protect victim 
-confront victimizer 
-assist spouse/families  (victim or perpetrator) 
-meet assessment team/rcmp/crown 
-victimizer must accept/admit responsibility 
-special gathering 
-prepare victim/victimizer/families
-healing contract implemented 
-cleansing ceremony 
Critique of Hollow Water 
· Emma Laroque calls it a “travesty of justice” 
· victim protection- psychological consequences 
· Are healing circles “traditional” in cases of rape?
· Notion of forgiveness as Christian 
· Mediation programs- falling prey to leftist, contemporary, white new age notions of healing, forgiveness and rehabilitation 
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