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SOC 2253:

Courts I: Structure of the Courts and Pre-trial Decision-Making

1. Court structure
· Parallel criminal justice system 

· Involves military 

· Same jobs as police 

· Military courts have their own appeal court 

There are basically four levels of court in Canada:

Provincial
· hear the bulk of criminal cases (90%) (both provincial and federal laws)
· trial courts for summary conviction offences
·  trial courts for absolute jurisdiction indictable offences (where the law specifies that a particular offence is to be heard in Provincial Court) 
· Class of indictable offences that are meant to be heard in provincial courts 

· trial courts for indictable offences where the accused elects Provincial Court 
· For indictable, chance for accused to choose where they want their case heard

· Many choose provincial – similar cases heard by judge many times

· They can make a decision in a timely manner 
· conduct preliminary inquiries for indictable matters to be tried in the superior court (the judge’s role in these inquiries is to test the strength of the Prosecution’s evidence in order to determine whether a full trial is warranted)

-Preliminary – crown tests strength of case and judge if prosecutors evidence is sufficient 

· Decide if it will be bounded over to Supreme Court 

· Defence can look for holes and weaknesses in prosecutors case 
· conduct arraignments (where accused enters a plea…guilty or not guilty) 
· courts that usually issue search warrants, summonses, and arrest warrants 
·  some provincial courts perform specialized functions (e.g. Drug Courts (Vancouver and Toronto); Domestic Violence Courts (Ontario, Manitoba, Yukon, Alberta)
-Man in Toronto convicted 40 times ( petty offences 

· Try to get them off drugs to stop offences 

· Domestic violence courts similar ( giving them coping mechanisms for their anger 

· If accused agrees a probation officer will be their “babysitter” with a rehabilitation program 

· Piss test – to make sure not using

· Hot piss if using 

· E.g. Man tried to say he had a hot piss test because he ate so many bagels (poppy seeds) 
· Deals with things quickly 

· Accused gets to choose the court they want their case to be heard in, this usually choose provincial courts because of the reason above 

· Also because Judge has probably heard something similar to their case already

· Deals with approximately 90% of the case laws 

· Drug Courts: If we can intervene & help them, we won’t have to waste so much money 

· Judge is “official baby sitter

· Sets rules

· Piss tests (hot piss)

· Probation officer 

Provincial Superior Court (Supreme Court) 
- each province and territory has superior courts that they are responsible for the administration of. These courts are known by various names, including Superior Court of Justice, Supreme Court (not to be confused with the Supreme Court of Canada), High Court of Justice, and Court of Queen's Bench (Alberta). 
- The superior courts try the most serious criminal and civil cases, including cases that involve large amounts of money (the minimum is set by the province in question). 

- the superior courts have "inherent jurisdiction," which means that they can hear cases in any area except those that are specifically limited to a lower court. 
· Involve a fair amount of money 

· You can have a judge or a judge and a jury 

· Accused will determine if there is a jury 

· Jury: 12 people 

· Must come to consensus 

· Jillian Guess: criminology student known as the “dirty juror” 

· Called to sit on case in jury 

· Judge notices weird looks across the room with her and defendant 

· Jillian hooking up with defendant 

· Convinced some of jury to change their minds to not convict 

· Hung jury = defendant let go 

· Only person to be charged with jury tampering

· Judges are the “trier of law” when there is a jury 

***Judges are the trier of law and trier of fact when there is no jury
Provincial Courts of Appeal. 
- each province and territory has a court of appeal or appellate division that hears appeals from decisions of the superior courts and provincial courts. 
· Typically sit ‘en blanc’ with 3 or 5 people 

The Supreme Court Of Canada 
- the SCC is the final court of appeal from all other Canadian courts 

- the SCC has jurisdiction over disputes in all areas of the law, including constitutional law, administrative law, criminal law and civil law. 
- the SCC consists of a Chief Justice and eight other judges, all appointed by the federal government. At least three judges must come from Quebec. Traditionally, of the other six judges, three come from Ontario, two from western Canada, and one from the Atlantic provinces

· Judges appointed, not elected 

· Rotate chief justice 

· Manitoba Prostitution Case 

· Ultra Vires: you don’t have the power to create the law (provinces)

· Feds get to say what the law is 

· Cannot make criminal legislation, can make quasi-criminal legislation
Who is the Chief of Justice of the SCC?

· Beverly MaGlocklen 

· Went to UBC, from British Columbia 

· Good judge

-SSC also hears “reference cases” where government (federal, provincial and municipal) ask court to consider questions on (a) any important matter of law, especially concerning interpretation of constitution and (b) the interpretation of any federal or provincial legislatures on respective governments 

· Reference cases – limits on what government groups can do 

· Quebec Succession ( what conditions can Quebec leave Canada

· Must be majority vote 

· Manitoba Prostitution case ( Ultra Vires 

· Federal get criminal legislation making and provincials get administration of criminal justice 

· Federal makes laws 

· Provincial enforces them 

· Cannot create laws but can create quasi-laws (does not make you a criminal) 

· Manitoba thought prostitution laws were too weak 

· Created a law testing the law and went to SCC 

· SCC said their legislation was ultra vires: 

· Do not have legal authority to make law and their attempts to do so were squashed 

· Current chief justice: Beverly McLaughlin (good about dealing with government) 

· Lives in B.C – went to UBC 

· Usually Ontario and Quebec get chief justice spot 

· Either from courts of appeal, law professors or private practice 

· Federal positions – must speak 2 languages  
Provincial Supreme & Superior Court:

· Supreme Court: Judge

· Superior Court: Judge and/or Jury 

· Why would people want a Jury over a Judge?

· People on the jury usually don’t know much about the law

· They could possibly be swayed 

· Could show empathy 

· Why would people want a Judge over the Jury?

· Judge might understand the evidence better such as scientific evidence

· Knows the law better than jury  

Jillian Guess:

· The naughty juror

· Criminologist student called to Jury 

· Only person on the jury who has been convicted of a crime for what she did 

· Jury’s job is to understand the facts of the case and make a decision

· She slept with one of the defendants who swayed her decision (winks in the courtroom)

· The guy convinced her that he was in love with her so she could sway the rest of the jury to not convict his friend

· Jillian changed the rest of the jury’s minds even though they wanted to convict the guy

· Result: hung jury
· Judge: Trier of facts 

· Jury: Trier of law 
2. Court actors
Defense Lawyer - is always a Barrister, but may also be a solicitor – who is an officer of 
the court that is tasked with representing the accused.   
· Barrister, another name for Defense Lawyer because they have passed the bar 

· Officer of the court 

· Duties:

1. Duty to their client

2. Duty to the court 

· Example: Karla Holmoka 

· Her lawyer helped to conspire a plan to keep the tapes that showed her full involvement in the murders with Paul Bernardo 

· Lawyer hid tapes in the attic of their home

· The court only had circumstantial evidence against Karla  

· After making the plea bargain, the tapes appeared 

· They could not reverse the plea bargain because then they would have to do that for all the other cases in history and the system would collapse 

· “Devil’s bargain”: You’re going to lose, or you’re going to loose

· Key: choose the one where you lose the least

· They chose to go after Paul Bernado because he was a dangerous offender

· Clayton Ruby 

· Fast Eddie Greenspan

· Client came into his office with a paper bag, tells him that there has been a murder 

· He tells the client to go “cool off”, he then had the paper bag sitting on his desk

· He called the police, told them that he had a paper bag that had evidence in it, that might be related to a homicide that they just got 

· The police came and got the bag, cautiously because they could have been a bomb in it 

· There was a gun in the bag 

· If Eddie had touched the bag, he could be disbarred 

· ***Best decision made, because he fulfilled his duty to the court by turning the paper bag over but he also fulfilled his duty to his client because the police cannot ask him where he got the gun from due to client/lawyer agreement***
· Why called barrister? 

· Taken the bar – “called to the bar”

· Most lawyers barristers and solicitors 

· Officer of court – 2 duties that are coequal ** 

1. Duty to client 

2. Duty to court 

· Represent accused as well as judicial court 

· Responsible not to do unethical things ( ex. Telling accused to lie 

· Karla Homolka ( defence lawyer not acting as “officer of court” 

· Hid tapes of her involvement 

· She accepted a plea deal 

· Once a plea arrangement in place – cannot go back on it 

· Tapes came out later 

· Fast Eddie Greenspan ( acting as defence and officer of court

· Represented Conrad Black 

· Client showed up to office with paper bag

· Tells him there has been a murder 

· The bag has something police will be interested in 

· Leaves paper bag on desk 

· Has client solicitor privilege so cannot sell out client but also must be officer of court

· What did he do?

· Calls police – I have a paper bag that may be involved with a homicide 

· Didn’t implicate client ( they did not ask because client solicitor privilege 
· If he did anything to bag, could be charged 
Crown Counsel (called Crown Attorneys in Ontario) – is an officer of the court who 
represents the people of Canada (the Queen) – style of cause – R. v. Smith (R 
stands for Regina (the Queen) – Canada) – in most provinces prosecutors lay 
charges; although in some provinces this is done by the police (the CC will review the charges, and try the case)
· Appointed, not elected in Canada 

· Style of cause ( fancy name for name of case 

· Will become Rex. v. Smith when Charles becomes king 
Judge – is a lawyer of 10 years standing at the Bar who is appointed to the Bench; must

have a solid reputation. 
· Huey’s uncle could not become a Judge because he was going through a nasty divorce with two children due to an affair he was having with a younger woman

· He ruined his family and effected his reputation

· He is one of the best Criminal lawyers in Vancouver 

· In the U.S., the Judges are elected in all other courts but the U.S. Supreme Court

· Pressure to be hard on the law 

· Chosen based on (political) campaign rather than the interest to do the job well and justly 
· Carefully screen potential judges ( good character 

· Huey’s uncle never appointed as judge 

· Name was stricken because you need a solid reputation 

· Getting divorced and younger female involved

· Rumours of that enough to have his name stricken 

· Because appointed, difficult to remove them so very serious about it 

· Not elected!!! 

· In U.S, based on political platform 

3. The prosecution process
Laying/swearing an information 
- the police are responsible for laying an information  (review and then ratified/rejected by the Crown) 
- an information is a document that briefly outlines the allegation raised against the accused (the individual committed a particular act in contravention of the law, at a particular time, in a particular location). Each offence is a separate count. 
· Alleges an event took place at particular time in place by this individual 

- the information is laid before a Justice of the Peace, who determines if the informant has made his/her case that a crime has taken place. 
- if satisfied, the JP will issue either (1) an arrest warrant (indictable) for the person named in the information or (2) a summons (summary conviction) that directs the named person to appear in provincial court on a specified date.   
b. decision to lay charges (Crown threshold test - decision to prosecute a case): 
i) a prosecution must serve the public’s interest
ii) there must be a reasonable likelihood of a conviction (sufficient evidence that reasonable jury, properly instructed, would convict the accused). 
· Betty Krawczyk- “granny in the tree”

· Clayoquot 

· Nature lover, chained themselves to trees, in Betty’s case, she limbed the tree and lived up there 

· Logging companies asked for civil injunctions from the court so the RCMP could intervene 

· She was arrested and charged

· Went through with this in court, even though she was an old woman with good intentions

· Public interest: if you let people get away with minor crimes it will not set a good example 

· No matter what her age is 
· Not as straight forward as it seems 

· “Granny in the tree” – Betty Krawczyk 

· Exemplifies problems crown can face when reaching these 2 requirements 

· Clayoquot Valley – Vancouver

· Delicate ecosystem – rainforest 

· Province of B.C owns it – gives out logging licenses to clear out (everything gone) 

· Betty protested – “civil disobedience” 

· Chained themselves or climbed up trees and lived in them 

· Logging trucks cannot do anything

· RCMP cannot do anything and do not care 

· Logging companies then asked for civil injunctions to court and provinces 

· Provinces put in rule to get injunctions to make police arrest them 

· Betty arrested – crown council must make decision 

· Crown went against Betty ( if you allow people to break the law it will set bad examples 

· Betty went to jail many times 
3. compelling an accused (getting them to show up to court)
a. appearance notice
- if the alleged offence is not serious, and there is no reasons to suspect that the accused will not appear in court, the arresting officer may issue an appearance notice, followed by the laying of an information.  
- the appearance notice sets out the details of the allegation against the accused, provides the court date, and warns the accused to appear. 
- if the charge is an indictable or elective offence, the appearance notice directs the person to appear at a specific location to be fingerprinted. 
b. summons to appear
- is issued by a JP following the laying of an information. The summons states the allegation and directs the person to appear in court on a specified day. 
c. arrest

release by police
- following an arrest, the police must decide whether to release the accused from police custody or retain him/her. 
- this decision can be made by the Officer in Charge of the Lockup (must be police officer)
- Grounds for keeping someone in custody:
i) the charge is for a serious indictable offence carrying a max. sentence over 5 years
· Will keep them and they will be brought to judge when they can
ii) the police have reasonable grounds to believe that the accused will not appear in court
iii) the police have reasonable grounds to believe that it is in the public interest to retain the accused (i.e. represents a danger to the public)
- the Office in Charge of the Lockup may compel an appearance by issuing a: 
a) promise to appear:  
· Like an appearance notice 
b) an undertaking to appear: a promise to appear, but with conditions attached. 
· Like a no go zone 
· E.g. Drug dealer on Dundas and Richmond so that street is their no go zone 
· Cannot contact victim 
c) or on the individual’s recognizance (max. $500 with or without deposit) – a form of bail 
· Like a no go zone 
· E.g. Drug dealer on Dundas and Richmond so that street is their no go zone 
· Cannot contact victim 

judicial interim release (or bail) is discussed in more detail next class
4. Arraignment 
- the accused is formally charged with the offence; this always happens in Provincial Court. 
- the charges are read, and the judge or court clerk asks the accused if he or she is ready to enter a plea.  The accused can: 
(a) plead guilty; 
(b) plead not guilty; or 
(c) ask for an adjournment, to seek legal advice
· Asking for adjournment ( they cannot deny this

· Usually abused

· If abusing it, they will assign you a lawyer 

· Amount of time you have – length of judges patience 

· Do not care about innocence, just want to know if guilty or not 
(a) If the accused pleads guilty, the judge may adjourn the matter to another date for sentencing, sentence the accused right away, or ask for a report to be prepared by a probation officer and set a later date for sentencing. 
(b) If the accused pleads not guilty, the judge will usually set a trial date (in some instances s/he may set a preliminary inquiry date – if asked for a prelim by the Crown or defense). 
· Some situations where they will not ask for preliminary date

· Ex. Children as witness’ 
(c) If the accused asks for an adjournment, the judge will set another appearance date, in the near future.
(d) if it’s a hybrid offence, the Crown makes its election
· Decides whether indictable or summary 

· Justice system based on discretion 
5. Decisions about process 

The following are decisions that the Crown makes about the process:
a) Direct Indictment (decision to bypass the preliminary inquiry)

- the Crown will prefer a direct indictment for a number of reasons, such as sparing the complainant the ordeal of having to testify twice (at the preliminary inquiry and the trial) or to avoid the expense of having certain witnesses testify twice.
· Ex. Fragile witness 

· Best use of preliminary: Picton Case 

· 63 murders 

· Charged with half a dozen – strongest cases 

Wanted to make sure Picton would be locked away for a while
b) Stay of proceedings
- whereby the Crown terminates/suspends court proceedings after they have commenced (unreliable witnesses, lost documents, etc.) 
- the Crown may proceed on the same charge any time within 12 months by giving notice of recommencement to the clerk of the court. If no such notice is given within one year, "the proceedings shall be deemed never to have been commenced".
c) Withdrawal of charges 
– the Crown has a right to withdraw charges with the consent of the court. This occurs when the Crown realizes that they lack the evidence necessary to proceed with a trial and/or the accused is innocent.
· You cannot prosecute someone you do not legitimately think is guilty 

· Rare in Canada to wrongfully convict someone 
6. the trial 
The Criminal Trial Procedure

(The accused may change his or her plea to guilty at any time during the trial.) 
· Both Crown and Defense make opening remarks 
· The Crown Counsel introduces evidence and witnesses. 
· The defence lawyer cross-examines the Crown's witnesses. 
· The defence may ask for the case to be dismissed. This is called a "no evidence motion". 
· If the judge refuses the motion, the defence introduces evidence and witnesses. 
· The Crown Counsel cross-examines the defence witnesses. 
· Each side makes closing arguments. 
· If the accused has entered a defence, the defence goes first. 
· If the accused has not entered a defence, the Crown goes first. 
· A verdict is reached. 
· If the trial is by judge alone, the judge reaches a verdict. 
· If the trial is by judge and jury, the judge instructs the jury and the jury reaches a verdict. 
· If found not guilty, the accused is free to go. 
· If the accused is found guilty, the judge hears sentencing submissions from the Crown and the defence.  The judge may order a pre-sentence report.  Finally, the judge sets the sentence.  
- two important elements for the Crown to prove in making its case (for most 
offences):
a) actus reus – that a Crime took place, and was perpetrated by the accused
· The act 

b) mens rea (guilty mind) – that the act was accompanied by criminal intent (except in strict liability cases)
· Intent 

· Strict liability: offences where all you need is to prove the person committed the act 

· Ex. driving without a license

· You do not need to prove they meant to do that 

· Law of attempts: 

· Certain classes in criminal code around attempting 

· Criminal offence to attempt to kill someone 

· Huey killing husband with hit-man who is a police 

· He will not actually kill him but is an example of committing on act without the Actus Reus 

· Sex with dead person – do not know they are dead 

· Mens rea was there because you did not ask for their consent 

· If you asked, you would realize they are dead 

· You cannot imply consent 

· Ended up with charges of tampering of deceased person 

· Killing a dead person 

· Stabbing person whose already dead but you do not know

· Mens rea was there but you are not reason behind death 

· Fight with someone and they die a few days later 

· “Thin skull” 

· No intention but criminally you did it – not charged with murder however 
7.  Appeals 
· Cannot just take court to Supreme Court

· Courts hears no more than 150-160 cases per year

· 3 way they can hear a case 
- appeals as of Right - in certain situations, the right to appeal is automatic (ie. Where a judge of a court of appeal has dissented on how the law should be interpreted. Similarly, where a court of appeal has found someone guilty who had been acquitted at the original trial, that person automatically has the right to appeal to the Supreme Court). 

· In certain situations, the right to an appeal is automatic. These are:

· Where a judge of a court of appeal has dissented on how the law should be interpreted 

· Where a court of appeal has found someone guilty who had been acquitted at the original trial( person had the right to appeal

- by Leave - before a case can reach the Supreme Court, it must have used up all available appeals at other levels of court. Even then, the Court must grant permission or "leave" to appeal before it will hear the case. Leave to appeal is not given routinely – it is granted only if the case involves a question of public importance; if it raises an important issue of law or mixed law and fact; or if the matter is, for any other reason, significant enough to be considered by the Supreme Court. 
· More common 

· Court agrees to hear case because its used up all its appeals 

- as a Reference case - the SCC also hears ‘reference cases’ where the government (provincial, territorial or federal) asks the Court to consider questions on (a) any important matter of law or fact, especially concerning the interpretation of the Constitution, and (b) the interpretation of any federal or provincial legislation or the powers of Parliament or the provincial legislatures or their respective governments. 

· Questions of law: interpretations of criminal code 

· Question of fact

· Question of law and fact 
· Example: R v. Sharpe 

· Pornography( he created stories that had sexual content regarding children 
· He didn’t have actual pictures of children naked etc.
· His stories were a reflection of his thoughts and mind
· They said he shouldn’t be punished for contents of his thoughts 
· Said there was a problem with the children porn laws 
· It was not clear enough!!!
· Robin Sharpe ( Huey disagreed but was outvoted 

· Clerk for Vancouver city 

· Arrested for child porn and for fantasizing about kids and then creating stories from those fantasies 

· At time, law did not constitute for what child porn was 

· Defended him – should not be punished under law for things he created for himself that were products of his mind 

· Decision: not charged for his creations but upheld all other charges

· Reptoid – Huey disagreed with this as well and all others agreed

· Did not defend him 

· Walking lady on a leash ( police saw this and took his info

· Applied for a chauffer’s license 

· Denied because walking girls on a leash is sexually deviant 

· Believed his sexual preference was walking girls and beating them 

· Went to human rights – turned down 
A convicted person can appeal either their conviction or their sentence or both; the same goes for the Crown. The accused may appeal his/her conviction in three instances:
1. On any ground that involves a question of law alone (as of right);
2. On any ground that involves a question of fact or a question of mixed law and 
fact, with leave or permission of the Court of Appeal or a judge of the Court of 
Appeal or with a certification of the trial judge that the case is a proper one for 
appeal; or
3. On any other ground that appears to the Court of Appeal to be a sufficient 
ground of appeal, with leave of the Court of Appeal.
The Crown has similar, but somewhat restricted, rights of appeal. Appeal to the Court of Appeal against a judgment or acquittal is permissible as of right on matters involving questions of law alone.
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