Business Law Notes

Class 1 – January 6th 2016

- Burden of proof: what do you have to do to win your case in a court of law?  - only in civil cases (cases that involve money). 

Article 2803: a person who has a claim against another person has got to prove it. That proof, in civil cases, is made by preponderance (meaning on a balance of probabilities). 

- Plaintiff vs defendant: plaintiff will have to:
1. Prove that there is a fault
2. Prove that it resulted in damages
3. Prove how much those damages will cost you

- Defendant’s lawyer will try to prove that:
1. Defendant is not guilty
2. That damages are lower in cost

The judge’s duty is to figure out if the plaintiff’s version of the case is a possibility or a probability. If he finds that it is possible, the plaintiff looses. At the end of the day, the judge must come to conclusion that it PROBABLY happened the way the plaintiff explained it (preponderance). 

- Civil cases either has names of individuals or companies, otherwise the plaintiff is the State – or the Queen. 

- District attorney or “procureur de la couronne”: their client is the queen or the state. This attorney cannot make his case based on preponderance, but rather based on whether or not it goes beyond the reasonable doubt (ex.:  no DNA on crime scene, etc. – judge MUST acquit) 

- Reasonable doubt is harder to prove than preponderance because it is less importance to take money from a man’s pocket than years of his life. 

- Everybody has a right to a full and vigorous defense. 
- In our legal system, everybody is considered not guilty until proven otherwise. 

- Defendant’s attorney has a duty, even if he knows he is guilty, to push pack attorneys to the wall until the end of process. If he attorney knows his client is guilty, he keeps him out of the box to ensure that he does not talk (he has a right not to). 

“Numen crimen sine lege”: there is no crime without a law (if it aint written, it’s not illegal). The civil code of Quebec has to clearly state that is is an infraction, if not the civil case can not be transformed. 

- Patrimony: total sum of assets and liabilities. How much does a person own (monetary, stocks and bonds, physical objects, etc. = assets minus How much does a person owe (debts) = liabilities.

- Legal personality: everybody has legal personality (ex.: young boy CAN receive money that his dead uncle wrote for him in his will. Money will go straight into the kid’s patrimony; he can absorb such assets.). 
- Legal capacity: not everybody has legal capacity (however, the young boy is not 18, therefore not a a major under the civil code of Quebec, he can therefore receive the money but will not be able to act upon it. No legal capacity over the money until his 18th birthday). 

- The person who writes the will is allowed to stipulate where the money will go, or how it should be used. 

- The freedom to decide how assets will be distributed (according to the will) 

- In older days, some people would have certain conditions such as “I hereby bequests and will to my “x” the sum of “y” with one condition: she must never marry outside of the roman catholic faith”. 

- Nowadays, provisions are illegal, or against public order (ex.: to the condition that the buyer of the house is white only, to the condition that my daughter remains single or marries within catholic faith, etc.) 

- Locus Standi: must have an interest in the case, whether or not one is allowed to be heard in a court of law. 

To be on exam: A corporation “Ascendancy Elevator Inc.” has a board of directors (has the law states it should) but they are crooked, and come to pass that instead of protecting the company and furthering their company’s interest, certain members of the board are taking the company’s receivables (payments) and putting them in their own pocket. Action oblique – or derivative action: force the culprits to put the money back in the accounts, so that the crooks will not prosper at the expense of its company. Any shareholder of the company has legal interest in taking the matter in a court of law. A whistleblower also has interest. A creditor of the company also has legal interest.

- Testimony: element of proof. Sometimes, proof is made through an expert; usually people who testify concerning a certain event should have seen or heard it – but sometimes you need an expert. Ex.: given the nature of the baseball, given the composition of the glass, the velocity of the pitch, etc. it is impossible the that baseball broke the expensive glass. 

Judicial admission: admitting in court.

Extrajudicial admission: can be used in a court of law, but is said outside the court (ex.: social media). 

Class 2 – January 13th 2016

Textbook, p. 68 article 2 on exam. 

“Kitty Genovese Law” – New York City 1950, young woman who worked as manager of a bar, was unmarried and lived alone – had to make it home on her own. While walking home one night she was followed and attacked, molested – she screamed. The screams discouraged him, as he felt like the screams would be heard and someone would call the police. He let her go momentarily, but as he saw that no one was intervening, he attacked her again. She was then raped and murdered, within a few yards of the safety of the vestibule. A man opened his window and shouted to discourage the predator but went back to bed. Most people from the building said they seen and heard nothing. One neighbor admitted that she had in fact heard the calls for help, but chose to do nothing; her explanation has become emblematic of the social apathy and absence of community, social cohesion, etc. which characterize modern urban life. Her explanation: I didn’t want to get involved (which meant giving information to police, receiving a subpoena to testify). 

Doctors and emergency respondents also have to stop when seeing people in need of assistance (first aid). 
*When in doubt, don’t intervene (to do so could create a second victim) – call 911.

New provisions come after years of study. It was convened that this degree of apathy was not to become typical. 

Social contract – obligation to look out for one another, especially in situations of crisis. 

Write next to article 3: see article 9.1 and vice versa. (freedom of conscience, religion, opinion, expression, peaceful assembly and freedom of association – friends, political party, etc.) Article 9.1 states that we must be sure not to contravene public order and fundamental democratic values of the people of Quebec when exercising those rights. 

Case study: 11 year-old Singh, who is Sikh, carries a kirpan to school (commission scolaire Marguerite-Bourgeois). Kirpan falls to the ground in schoolyard and kid is brought to principal. The deal struck by the school is that the kid will be allowed to wear the kirpan as long as it is enclosed is a knife holder, attached to his body with tape. Some employees and parents come to the conclusion that this arrangement (reasonable accommodation) was threatening and decided that the matter should be taken before a commission. The commission decided that the deal that was previously made was not acceptable and contravened the fundamental rule against weapon. The father hired a lawyer and went to court (three times – Superior Court, Quebec Court of Appeal, and Supreme Court of Canada). Meanwhile, the father sent his kid to a private school where the kirpan was not an issue. The procedure code states that the Supreme court has a superior supervisory role. Superior Court decides that original deal was fair – states that la Commission was wrong and that the kid should not have been deprived of his religious freedom. Commission decides that Superior Court made a mistake – they take the matter to the Quebec court of appeal, where the Commission wins. Difficult and nuanced case. Supreme court says Court of Appeal made a mistake by looking at the reasoning of the Commission Scolaire – Court of Appeal said that the Commission was guided by principles of administrative law and that at the end of the day, this specialized tribunal made a decision that was unreasonable. They stated that “nothing was unreasonable”. They stated that this was not an administrative case, but a constitutional case. It was brought forth that any kid could use any instrument (sharp pencil for example) to harm another. 

Superior Court = 1 single judge hears the case, listens to witnesses, examines documents, examines the law, deals with all the objections and listens to the lawyers. 
Court of Appeal = Sitting at any one time for any particular case: either 5 judges or – as is often the case, 3 judges. Hearing the same case again = trial de novo. As a general rule, they do not hear the witnesses; they want to see if there has been en error in the judging of the Superior Court. Impair number of judges so to erase the eventuality of a tie. 

Minority court judges are called: dissenting judges. 

Supreme Court’s observations: 
1. In order to benefit from the freedom of religion clause, it is not necessary to belong to one of the world’s “great” religions (Christianity, Judaism, Islam, Buddhism, Hinduism). A religious gesture, practice or custom has got to be that person’s way of connecting with God. There has got to be a supernatural aspect to the belief, that a higher being exists, and that by acting the way he is, he is pleasing God. 
2. The person’s belief (that he has got to wear his kirpan, or hijab, etc.) must be sincere. Once the judge determines that it is a realistic religious practice and that the person is sincere, it can recognize the said act as a freedom of religion. 
3. If we force the religious sign to not be shown, will this prohibition be insignificant or more than insignificant. 
4. Refer to 9.1: if we allow the religious sign to be shown, will we be contradicting article 9.1?
5. If we allow the person to act or wear the religious sign, will it be against the Quebec’s charter of freedom? 

Once you establish that the person sincerely believes that she has to do what she has to do in order to please God, look at the limitation, because it is always a question of “you can not”. Ex.: you can’t wear a hijab if you’re playing basketball, you can’t walk in the government’s office wearing a Jewish star, etc. It is always a question of responding to the limitation imposed on the individual. According to Supreme Court, we have to look at the “no and ask ourselves the following question – is the prohibition, or limitation “more than trivial”. We favor the religious freedom, that’s why we say “even if the discomfort is not earth-shaking, we have to consider that it’s a religious freedom that’s a stake and that if we say no, it will have an impact, so we look at 9.1. 

Case study: plaintiff is a lady called Sarah – a hairstylist at highly reputed Salon Pierre. As an orthodox Jew, she refuses to show her hair in public and therefore wears a wig. One of her customer finds out and somehow tells Pierre. He is afraid that the customers will think less of the business since the main hairdresser does not show her real hair.  He asks her to work without the wig or to leave the job, she refuses and is then fired. She comes to her lawyer saying that she believes that she was fired unjustifiably and that her termination contradicts her fundamental right of freedom of religion.  

Read case of Judge Therrien – Columbia Labour Union 

Class 3 – January 20th 2015

Case Study p.102 

What did the plaintiff want to do? wanted to celebrate the festival of their religion (Jewish). According to Judaism, the Sukkahs (little wooden structure) has to be erected, and the family has to take its meal inside the little hut for 5 days. 

Entire condominiums should be externally attractive to passers-by in order to attract potential buyers. These wooden structure arose problems for such a case. 

Accommodement raisonnable: the condo association offered to put up a temporary sukkah on the back lawn of the property. 

There is always a judge of superior court who is on emergency stand-by.
Affidavit: sworn statement by the client who wants the injunction. 

Nobody, in anyway, can give up his or her own right to religious freedom. 

On exam: A dissenting judge is a judge that does not go along with the majority of other judge’s opinion. 

Majority (5 judges, said) – 
1. We are indeed talking about a religious right.
2. We are talking about religious people who are sincere in their beliefs.
3. We are talking about a limitation which would have consequences which are more than insignificant.
4. To allow these people to build their sukkah would not contravene the fundamental values of Québec society. 

On exam: the world palliate means getting better; ex.: using crutches or a wheelchair when handicapped. In article 10: the use of any means to palliate a handicap means: cannot discriminate because applicant uses a wheelchair. 

Prima facie: right on the surface, gender based discrimination. 

Judge Therrien case, p.99: argued that not coming clean in front of committee was not illegal but unethical. Was not allowed to go back on the bench. 

Tawney Meiorin case, p.90: she sues and gets reinstated, as they found that the testing was unfair. 
On exam: the supreme court decided that even though she did not succeed in passing this physical test, there was no evidence that it would have a negative impact on her ability to fight fires. It would not pose a danger to herself to continue fighting fires even after flunking the test and MOST IMPORTANTLY, the court decided that if the woman was allowed to fight fires, she would not pose a danger to third parties including the public and her fellow firefighters. 
On exam: two types of discrimination in the job market:
1. Direct discrimination (in your face). Ex.: boss says I can’t hire you, this position requires 20/20 vision, and you have glasses.
2. Adverse effect discrimination: a situation in which certain salient characteristics preclude the person from getting the job. Ex.: I’m sorry, we can’t take you on the football team because you’re a woman. This is not discrimination based on lack of skills or talent but because of gender. Black man who can’t vote because of his race. Is the established standard rationally connected to the job? (see p.94)

BFOR: Bona Fide Occupational Requirement – having good vision to fly an airliner, being able to run the 100-yard dash within a certain time period to be a baseball player, etc. And if the boss says no, it’s not because you’re a women or etc. it’s because you do not have that certain requirement. 
In this case, it’s the boss who has the burden of proving that the dismissal of Meiorin was legitimate, and not Meiorin who has to show that she should not have been dismissed. 
On exam: (reasoning of the court): see article 20 of the decision. See p.93-94. It is ALWAYS on the employer to prove that it is not discrimination and that his standard is justifiable AND in good faith. Thirdly, boss has to show that if he keeps the woman on, its going to pose a danger to other workers. 


Affirmative action: some educational and governmental institutions may discriminate positively by giving a preference to specific groups for the purpose of redressing a historical wrong. See Bakke case. 

Article 12: You can’t refuse to sell something to someone based on characteristics stated in article 10. 

Juridical act: a contract. 

Article 20.1 on exam: may discriminate on basis of age, gender and civil status (married or single) IF professionals whose job it is to assess risk determine that it is dangerous to insure the person. 















































Class 5 – February 3rd 2016
(for second midterm)

Company Law

ON EXAM: “Case of Solomon v. Solomon”: ever since the British Courts rendered their decision back in the 19th century, it is understood that the assets of a company are distinguished of the assets of the company’s shareholders. 

- Shared capital: the buying of shares with the optimism that the company will do well and will eventually give back dividends (check issued to investors because the company is doing well and shares profit). 
- The assets of the company itself cannot be touched by creditors. However, if Mr. Solomon is an investor of the company, then his shares can be touched by creditors.  
- The Corporate Veil: a veil between a company and its shareholders. See next point. 
- If the company is not incorporated, there is no difference between the company and the owner. 
- Physical person: normal person, eats, sleeps breathers. 
- Legal person: is a creation of the law. Ex.: General Motors, PepsiCo. 
- Ex.: embezzlement: money is supposed to go to cash register (legal person (shareholders), but if someone puts it in their pockets then it goes to physical person. 
- Quebec Act, Civil Code, Canada Act: a company can decide to incorporate under the Quebec Act; civil code will govern their activities, and Quebec Act will lay the laws for internal functions inside the company; both laws are complementary. 
- Civil Code applies to physical and legal persons.
- When it comes to calamities – it’s the civil code that is applied. 
- Louis is a shareholder in XYZ Corp., he promises that in exchange for shares, he will give to the company a piece of land in Brossard on which that company will built a warehouse. If Louis made such a promise to the legal person, he must honor this promise and XYZ Corp. is allowed to sue him. 
- Ex.: Gravity Elevator Inc. – someone from within is stealing from the company (embezzlement). PROOF HAS TO BE MADE BY PREPONDERENCE that this person is stealing; once proof is made, court may be asked to force these characters to put the money back into the company. ACTION OBLIQUE OR DERIVATIVE ACTION (because it’s not direct).
- Ex.: Erwin has invested 10,000 in class A shares of Gravity Elevator Inc. Erwin discovers that the company is being ripped off from inside, so he has to go to court and sue the culprits, although HE CAN’T SUE THEM PERSONALLY. If the culprits are found guilty, they will have to put the money back under court order. Erwin does not get the money, as the money (or assets) BELONGS TO GRAVITY ELEVATOR. 
- Examples of people who could be of concern to sue: suppliers, investors, customers, directors, creditors, bankers, 
- TYPICAL EXAM QUESTION: Person who reads business newspaper and follows the stock market. He has no link with Gravity Elevator Inc., but discovers that someone inside is stealing form the company. HE IS NOT ALLOWED TO SUE UNDER 316 since he has no hand in the legal person of the company. 
- In 317, someone inside the company is stealing from someone outside (a supplier, a customer, etc.). 
- Ex.: Luigi’s company sells 40% proof whisky that is diluted with water, so that the whisky is only 20% alcohol. Customer finds out, and decides to sue the company AND Luigi. As the customer is a restaurant and hotel owner, his clients have been complaining about the whisky that is not 40%, and the word has been passed around that the drinks have been watered down. There is therefore possibility of damage towards the customer’s own business reputation. The customer sues them both SOLIDARILY, meaning you have the right to collect full amount from either side of each, otherwise it’s 50%. Luis tells the court that he is just a shareholder of the company, and therefore has a corporate veil. Customer has to ask the court that the veil be lifter according to article 317, because Luis the crook is stealing and using the corporate veil to hide from justice. As a general rule, if Luis did not purposely make his whisky less than advertised, he is not liable to be sued. TO REMEMBER ON EXAM: IF YOU WANT TO LIFT THE CORPORATE, ASK THE JUDGE. ON EXAM: HOW TO DISTINGUISH BETWEEN 316 AND 317 SITUATION: 316 is the baby in the crib, somebody is stealing the baby’s milk, and you are suing to make sure the bottle goes back into the crib. In 317, a shareholder in the company is ripping off deliberately from his customers and his trying to hide behind the corporate veil.
- There could be an overlap between the two: Luis is a crook: kid goes to cash register with chips and chocolate but puts the money right into his pocket. With all the money that he’s stealing from the company, the company can’t pay its bills. The landlord realizes that business is booming but Luis tells him that he has no money for rent. Landlord discovers what’s happening, and can attack with a 316 or 317. 

Class 6 – February 10 2016

Case Study: A certain company director sits on several board of directors (his business is a pizzeria, while he sits on a bank’s board of director). His pizzeria company wants to expand and needs a 1m loan; someone from the bank’s board of director suggests that the very bank helps him. Recusation (in case of a conflict of interest): means that he must withdraw. He is also unable to make a counter-offer on, example, a piece of land that the bank also wants to buy. 

Private company: shares not available in stock exchange, ex.: three brothers each individually own 33.3 percent of the shares. 

Unanimous shareholders’ agreement: is like the company’s constitution. If any of the brothers decide to leave the company, he must FIRST offer his shares to the 2 other shareholders at a reasonable market price. 

Class 7 – February 17th 2016

Article 319
Case study: Company not yet formed – Luigi, one of the director of the soon to be company, discovers office space which he deems to be ideal for the project. He will sign the lease on behalf of the company which is not yet formed, and as soon as the company is formed, a process will occur, which is known as ratification – meaning making something good. The risk for Luigi are that if the company decides not to ratify, than Luigi can be on the hook personally for the lease (he HAS TO MENTION HE IS SIGNING ON BEHALF of the company, and that the new company will take over the lease). 

Article 320

Article: a director ... is mandatory WILL BE ON EXAM. 
Company is formed and functioning; every director is considered to be the spokesperson of the company itself. 

Article 322
Article 323
Article 324
Paragraph 2: full transparency, full disclosure. 
Article 325

Article 326
Case study: Luigi is looking at a piece of land for his personal use (hunting lodge) which is also considered by his company (Primo Pizza), meaning he has knowledge of the offer Primo Pizza is willing to make. He then decides to create another little company, 1234 Inc., and buys the land through this other company, figuring no one will find out. Article 326 says Primo Pizza can go to court and ask to cancel the sell between 1234 Inc. and the vendor of the piece of land. 

Law says that if a person can’t pay his debts, he should not have to live in a constant state of stress, anxiety and deprivation. He can therefore go bankrupt. This means that a trustee, generally a chartered accountant, looks into the assets and offers a deal to the creditors. It is illegal for someone bankrupt to serve as director of a company. Why? Because if a person is bankrupt, he may be tented to act in a way that is not the best for the company (ex.: stealing). Same thing for bankrupt lawyers or chartered accountants. 

Article 328
Luigi is bankrupt and therefore disqualified for acting as a director. The following day, he goes out an signs a lease on behalf of Primo Pizza; however, Primo can’t go to the landlord, a few days later, to cancel due to Luigi’s bankruptcy. 

On exam: indoor management rule. 

Article 337
ON EXAM: 
Dividend: when you buy shares in a company, it wants to reward you by deciding on devidends and sends you a cheque depending on how much shares you have. The law says that the bord of directors IS NOT allowed to declare a dividend and to send out a cheque if by so doing they will endanger the solvency of the company. If they declare a dividend that could disable the company to pay their debts on time, all directors on the board are responsible for the damages that the company could suffer. **ARTICLE 316 ON EXAM. 
When a board of directors makes a decision that can harm the company, each and every director that attended the meeting, (ex.: declaring a dividend when there is not enough revenue). However, someone can claim he is opposed AND ASK FOR THE SECRETARY TO WRITE IT DOWN which would make him safe of penalties. ON EXAM: if you were not at the meeting, YOU ARE OFF THE HOOK. 
Case study: someone is away but attends the meeting via Skype. Does he need to tell the secretary to tell his name (declaring he is dissenting)? YES, HE DOES. 

Article 356
ON EXAM:
No company may be dissolved unless two-thirds of the shareholders vote in favor of dissolution at a meeting which is expressly called for this purpose. 

Provision of QBCA p. 197 
QBCA only deals with companies which are incorporated under its banner. Don’t be tricked by the phrase: incorporated in Quebec, because you can be incorporated in Quebec under the federal law. Incorporated under the Quebec company’s act always remember: you have to comply with the provisions in the QBCA AND THE CIVIL CODE. There is no such thing as a company bound by only one law, it’s always two.

p. 198
Article 16
When setting up a business, the name of the company must comply with the charter of the French language. Example of exception: Harvey’s apostrophe is accepted because it’s a trademark name. 

Article 116: last line: the officers of a corporation are also mandatories as are …
Article 119: 

Article 154: directors of a corporation (…) 

ON EXAM: Article 155: important word: solitarily liable. Ex.: shares have the market value of 200$ each. If a person wants to buy 10 shares, it will cost him 2,000$. If person wants to buy shares using a computer which has a market value of less than 2,000$, all the directors who agreed to this deal are solidarily liable to making up the difference. It all goes back to protecting the company. In the second half of article 155, a director who had not known and could NOT HAVE KNOWN that it was less than the amount of money is NOT LIABLE in the first paragraph. The best way to be off the hook is: to not attend the meeting (although you still have to show that you were not present), or tell the secretary to write down that you were not approving. 

Article 104, p. 199
Note: The paying of a dividend is always discretionary. There is nothing in the law that says that a dividend must always be said even if the company has a profitable year (disposable income); nobody can force a board of directors to pay a dividend. 

Article 156: must be read with 104. 
Salaries has nothing to do with consent or saying no to sharing dividends. 
NOTE: wages DO NOT INCLUDE bonuses. 

p. 202, 
article 119 (not exceeding 6 months’ wages)

article 122

Case to read, on exam: CANAERO v. O’Malley, Zarziki et al.
Fiducie: trust company 
Fiduciary duty: one obligation is that if you are a director of a company, you owe the company loyalty, not just while you are a director, but in certain cases, even after you stop being a director. Ex.: you may not personally chase an opportunity in which you company has shared an interest in. O’Malley and friends used photographs that were Canaero’s property to judge that a certain type of terrain was profitable. O’Malley and Zarziki are not directors, they are VPs. Basically, they are high ranking, well-paid employees of the company. Canaero does not get the desired deal, but O’Malley and Zarziki new company does. 
WHAT TO REMEMBER: is there a situation where O’Malley can quit and still apply for the deal? If the company you worked at is interested in a certain deal, taking steps to seal it, you CANNOT TOUCH THE DEAL. If the company you worked at says it is not presently interested, but could be in a few months: YOU CANNOT TOUCH THE DEAL. You can only go if, for example you have heard the company say: we are NOT interested in the deal, you have verbal confirmation. 





























Class 8 – March 9th 2016
**for final exam
Reasonable notice is always required whether it’s the boss kicking out the employee or the other way around (employee quits). 

The law says that a worker must perform a job according to the “règle de l’art”, or the accepted standards of the trade. 

Force Majeure: a natural, irresistible force that nobody can foresee or stop (ex.: earthquake)

Obligation of means: the lawyer, notary, dentist etc. has got to perform her work in accordance to the reasonable standards of her profession. – do your job conscientiously  

Having no surveillance over Rocco means having no surveillance over Rocco’s employees. However, Rocco has the power to tell his employees to add more membrane on the window.  


March 23rd 2016 – end of employment law 

Case of Dr. King – p. 237 

Types of damages: punitive, moral (damages to the soul: loss of self-respect, of confidence, of reputation, anxiety, stress, insomnia, suicidal thoughts etc.), material (damages to the wallet: loss of income, broken window, loss of job benefits, 

Dr. king works as an associate director at the department of biology at the company know as Biochem therapeutic. She is dismissed, and the employer believe she is dismissed for a serious reason: performance was lacking AND insubordination (she was uncooperative, etc.), and that therefore the boss had no choice but to dismiss. The judge DID NOT agree with the boss, as she came to the conclusion that the doctor was dismissed without justifiable cause. Dr. king asked the judge that the boss pay for damages (

· On exam: can judge decides: if nobody asks for it, can I add punitive damages because I am pissed off? I will condemn the boss to pay an extra ten thousand: NO, JAMAIS, NADA. The PLAINTIFF HAS TO ASK FOR THE DAMAGES HE WANTS, THE JUDGE IS NOT ALLOWED TO GIVE YOU SOMETHING THAT YOU DID NOT REQUEST. NON-ULTRA PETITA:  a court may not decide more than it has been asked to. 
· The judge said: here are the facts… the boss tried to find out some bullshit reasons after having already fired Dr. king. 

Case of Dr. Dubé vs. Volcano 

Dr. Dubé loses his job and the court decides that the boss should have given him notice. The boss has to pay him an amount equivalent to 16 weeks of salary, totalling 22,641$. However, the judges did not grant (ON FINAL EXAM FOR SURE): any money for moral damages, as it was not supported by the evidence (in fact the termination was done in a very proper way, almost friendly). 

To give notice means giving salary over a period of time; a parachute. 
If he is not allowed notice, it means he did something wrong and was rightfully fired. 

If boss creates a work environment that is purposely demeaning so much so the worker has to resign: same as unjustifiable dismissal. 

ON EXAM FOR SURE: Luigi has a fixed term contract of 6 months. After three months the boss kicks Luigi out; IN A FIXED TERM CONTRACT, NOBODY HAS TO GIVE NOTICE TO ANYONE AFTER THE CONTRACT IS DONE. However, if they kick him out after three months, he is allowed to sue for the rest of the contract in pay. IT IS BREACH OF CONTRACT.

Case of Hasanie v. Kaufel Group Ltd. On exam

CASE ON PAGE 256 ON EXAM TOO (COPYFAX INC. V. LAMBERT). 
CASE ON PAGE 263 ON EXAM TOO (MEDICOM INC. V. BERGERON)
In both these cases THE BOSS ASKED FOR AN INJUNCTION to stop the workers from doing what they were doing, and in both cases the injunction was refused. 
Trick question: Luigi runs his own business; he is the boss. For 33 years, he’s had the same bicycle shop in rivière des prairies and has a reputation worldwide: this man knows bicycle. 

Class of March 30th 2016-03-28

Two types of obligations: legal and moral.

Legal obligations: have got to be respected, failing which, you can be sued in a court of law. Obligations that come from contracts. Ex.: contract of sale. As soon as a contract is form, two obligations kick in: the seller’s obligations to deliver the merchandise (on exam: delivery does not refer to food delivery: in legal terms, it means making the object available for the buyer). Obligation of the buyer: to pay for the merchandise. Those two obligations are the essence of a contract of sales. 

On exam: Formation of contract – have the parties formed a contract? If the answer is no, there are no legal obligations, if yes: obligations are immediately in effect. 

Without CONSENT, there is no contract. 

Object, price (agree on a price) and terms (paid cash, debit, etc.) of contract are essential. 

Certain things destroy consent:
1. Lesion – ex.: under 18, interdicted
2. Fear – give me your car or I’ll kill you
3. Error – contract can be set aside when a person’s consent has been given through the commission of an error. Types of error:
· Acceptable error and unacceptable error.

Acceptable error: man goes to a store, just received his Christmas bonus, sees a watch that he likes and asks the price – sales person says 3000$, the man pays and walks away with the watch. As he walks down the street, he looks into the window of another jewellery store as sees the same watch selling for 200$. Man decides to sue, goes to small claims court and asks judge: my consent was destroyed, tainted. Why is that, asks the judge? I made an error, says the man – had I known that the guy down the street was charging 200$, I would have never have paid 3000$. Because of the error, I believe there was no error on my part; I would like the contract to be annulled. The judge will say: NO – because your error is unacceptable, because you were impulsive, foolhardy: you didn’t shop around before you agreed to paid the price. 

Fraud committed by the seller triggers an error in the mind of the buyer, leading to the buyer’s consent because he thought that he was buying a rollex but instead was buying junk. The error in inexcusable, and will therefore kill consent. 

Two things can happen when consent is killed (remedies) – recourses (recours):
1. Nullity: give the watch back and seller gives the money back (pretend the sale never happened)
2. Quanti Minoris (meaning smaller amount). 
3. Relative nullity: you have to ask the court
4. Absolute nullity: deal is against public order

Case of Madam Fiatch 

It’s not the judge’s call, YOU have to ask for the recourse you want to ask for.  

p.280 article 6, 7, 1371, 1372, 1375, 1378, 

Contracts by adhesion: 
Contracts by mutual agreement: 

A contract is formed by the sole exchange of consent between persons having the capacity to contract (18 years +), 

p. 280 Articles 1391, 1393, 1394 1398, 1399, 1400, 1401, 1402, 1403, 1405, 1406, 1407, 1411, 1413, 1418, 1419, 1420, 1422, 

 SEE P. 288 COURT CASES 

April 6th 2016 

Case Study – Giroux vs. Malik (p.288)
*contract law means full disclosure of any problems that affect the property and may change the mind of the buyer either with his decision with regard of purchase OR price which he his willing to pay for the property. 

Giroux bought a land from Malik with the intention of building a house on it. However, the soil wasn’t good enough to build upon and Malik did not reveal that to the buyers. Malik tried to blame it on the real estate agents; Judge did not buy it. Giroux sued and Judge came to the conclusion that Malik had committed fraud; that he induced Giroux into error not because of what he said but because of what he DID NOT SAY, and should have said. 
· Fraud or misrepresentation triggers an error in the mind of the buyer; the error is excusable because it’s been triggered by fraud, and because it is excusable, it kills the consent. 

Case Stud – Peter vs. Fiasche (p.297)

Mrs. Peter and her husband are immigrants, they came over to this country to realize the American dream – they were poor where they were before and had no prospects. They want to start a business and run into a guy called Fiasche, who comes from the same village in which they were born and raised – they trust him. Fiasche owns a little business (restaurant). Fiasche tells Peter and husband to show a book with missing transactions to the government, and hide the one with all the real numbers of sales. 
*see relative and absolute nullity. 

Judge made reference to a basic legal principle: nobody should be allowed to prosper from his own wrong doing. 

See p. 308 for judgement: “in the present case…” 
Licit means: legit. 
Important: “this is only because the party intend that the buyer, after being schooled in the art by the seller, will continue to follow his example of systematically evading payment of most taxes affecting the business. The cause of the contract is therefore illicit (not legit)”. 

At bottom of p.310: Quoting article 1422 – “a contract that is null is deemed never to have existed. In such a case, each party is bound to restore to the other the prestations he has received”. 

p.313: “declares the share purchase agreement between the parties dated July 5, 1995 null land void; Fiasche has to pay plaintiff the sum of 133,501$”

IMPORTANT: p.312: the public interest is adequately served in the present case by denying Mrs. Gucciardo her claim in damages. 

Case Study ON EXAM – Carrefour Langelier vs. Cineplex Odeon Corp. (injunction), p.314

Cineplex Odeon removes signs with their name on it to the name of Guzzo, which violates the contract in which it states that they would conduct business under the name Cineplex Odeon. 
Cineplex told Langelier: are you losing money? No. Is the rent paid on time? Yes. Is anything changing apart from the name? No. Then, why are you complaining? Langelier says no – we made a deal with Cineplex and not Guzzo, so they sued. Only problem is – it’s gonna take a long time for the case to come up in court, so they ask for an interlocutory (temporary) injunction. They say to the court that they know that the case will come up in a long time and that they do not have all the facts, but ask for them to listen to them anyway. They want the judges to give them a temporary injunction which will force Cineplex to put back their signs until the case is over. Civil code says: if you’re a victim (you have a contract and the other party is not respecting that contract) then these are the remedies:
· Resolution (nullity)
· Resiliation: not going back to square 1, just cancelling for the future. Ex.: a man opens up a candy shop, signs a lease with the landlord for 5 years, after 6 months, the man is unable to pay the rent. Landlord will say to the judge: I’m suing this guy because he owes me 6 months rent – I want you to condemn me to pay the 6 months rent AND cancel the lease. 
· Damages: (material, moral, punitive). 

 You are allowed to ask for more than one remedy. 

· Specific performance: means that you can go before the judge and ask him to order the guy to do what he promised do to. *****SPECIFIC PERFORMANCE IS NEVER FOR MONEY: YOU NEVER ASK THE JUDGE TO FORCE THE GUY TO GIVE YOU MONEY.

When you state you will do something in a contract, you are lawfully obligated/expected to do so.

P.325: court orders Cineplex Odeon to do what it promised to do; operate under the name Cineplex and remove all the Guzzo signs. 

ON EXAM: WHISTLE BLOWING
The law says: from an ethical standpoint, the employee should first go to his superiors before he calls up the newspaper. If he sees that there is no cooperation, the he could go to newspapers, but the first step would be to try the problem internally. 

Provisional injunction
Interlocutory injunction
Permanent injunction

Case Study – Copiscope Inc. vs. TRM Copy Centers (CANADA) Ltd. – be careful because in the Employment Law chapter, another case Copyfax has a name that resembles this one. See p. 331

[bookmark: _GoBack]The judge decided that the non-compete clause was null because: TRM is asking too much in terms of the restriction; it does not need such protection. The radius of the non-compete is far too large and unreasonable and therefore cannot stand. 
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