Psychology and the law

The Canadian jury 

Part 1: How common are jury trials ?

· two types of trials

· 1. Civil trials (disputes between citizens/groups)

· no abolute right to a jury trial (depends on provicial legislation) 

· eg allowed in Ontario not in quebec

· 2. criminal trials (offences against the crown) 

· constitutional charter right to a jury trial (only to some not all criminal offences)

· but only for more serious offeces (fines more than 2000 and or greater or equal to 6 months in prison 

· (see text pg 32-36)which offences will result in jury trial ??

· when jury is involved when the greatest consequences for the accused

Part 2: the role of juries 

· they apply the law as defined by judges,to the admissible evidence, and render a unanimous verdict of guilty or not guilty 

· also, 

· juries “ represent the community where the crime occurred. Adds legitimacy and public acceptance to verdicts

· serve as the conscious of the community (can guard against laws perceived to be unfair 

Part 3: two characteristics of a “good” jury

· representative of the community where the crime occurred 

· typical selection procedures

· obtain list of people in community eg. voter registration, census, local phone book 

· “jury pool” 

· randomly select people form the pool eg 100 

· “jury panel” or “jury array” 

· each person on panel is sent a jury summons (court order to appear for jury duty) 

· if you ignore you can be fined or sent to jail. Is a serious criminal offence .

· given a number and placed in jury room 

· numbers are randomly selected (12 if criminal or in civil trials) 

· if your number is selected you usually become a jurors unless 2 things that can keep people off juries 

· 1. Not eligible for jury duty (varies by province) 

· eg Ontario : Canadian citizen, live in Ontario and are at least 18+

· 2. must not be:  a member of the house of commons or senate of Canada; judge, lawyer, police officer, or law student; medical doctor, vet coronel, a disability, ex convict 

· being challenged by one of the lawyers: if successful, the person is sent back to jury room (might be selected for another trial) 

· 3. Things to note about selection procedure 

· no guarantee that jury will be representative 

· eg biased pool – no homeless people 

· lawyers can appeal verdict (get new trial) if it can be proved that jury was not representative in important way 

· B. juries must be impartial 

· Involves 3 issues 

· a) can set aside all preexisting biases (prejudice, attitudes about types of crime)

· b) must ignore all inadmissible evidence eg. things reported in the media 

· no connection to accused no personal interest in particular outcomes of trial 

· 2 steps to taken to ensure impartiality 

· must swear in oath  to be impartial. At beginning of trial and at end before verdict

· 12 jurors cancels out the biases of any single juror see page 30-31 

· jurors cant discuss deliberators after trial it’s a criminal offence not like in US 

· courts impose publication bans after a preliminary inquiry (limits what media can report) – prevents bias in jury pools?

Part 4. Are publication bans effective in preventing bias? 

· A. Do bans prevent biased info from being published? Not always 

· Info is published before ban is imposed eg. Bodies on pickton’s pig farm 

· What is published after ban is imposed (American websites and tv stations eg Bernard) 

· B. Can jurors ignore biased pretrial publicity?

· Need to conduct research 

· Interlude research methods for studying juries 

· 1. Interview actual jurors cant do this in Canada can do in USA 

· use simulated “mock” juries 

· 2. Research evidence 

· review of 14 studies moderate positive relation between exposure to biased priority and guilty verdicts more exposure more guilt 

· also depends on content and timing of publicity  

· kiamers simulated study 

· 3 legal remedies when jury pool is biased 

· 1. Ajustement (delay) or trial until juroros forget biased publicity but they might not forget especially if “emotional” ; withnesses might forget critical evidence 

· 2. Change of venue trial is moved to new location where jurors aren’t biased but defendants should be tried by jury of peers? Change is allowed if fair and reasonable probability of bias eg bernardo 

· it’s a high legal standard that requires scientific evidence. Not just any reason, there has to be proven that bias may be happening

· types of scientific evidence that have been used to show bias

· surveys of exposure to pretrial publicity 

· surveys of humor and gossip in community 

· 3. Challenge for cause (only some jurors might be biased if all are questioned biased ones can be removed Note: questioning jurors is common in US  ; jury consultrants are hired to select favorable jurors 

· can ask detailed questions about jurors beliefs attitudes values etc

· jurors in Oj Simpsons murder trial were asked 204 questions 79 pages before 12 were selected 

· not common in Canada 

· D. challenging jurors in Canada 

· 1. Paramptory challenge also in Us lawyers can reject a potential juror just on the information they have available such as  name, occupation, address, appearance 

· each side is allowed 20 challenges in murder trials or 12 in all other jury trials 

· lawyers don’t have to demonstrate a fair and reasonable probability of bias in the community to exercise a peremptory challenge 

· 2. Challenge for cause (question all potential jurors about possible biases)

· can be requested by either side (defence or prosecution usually requested by defence )

· limits in Canada 

· lawyers must demonstrate a fair and reasonable probablitiy of bias in community eg. survey data 

· questions can only focus on 

· jurors prior knowledge of crime being tried 

· the juror ability to be impartial 

· challenge for cause The Paul Bernardo trial 

· defense lawyers allowed to as only 8 questions 

· 4 focused on jurors prior knowledge of case 

· 3 asked whether jurors had formed an opinion of guilt or innocence 

· 1 asked whether jurors could be impartial 

· questions that was not allowed 

· have you or anyone you know been a victim of a sexual assault ? judge concluded to focused too much on jurors background 

· Note about our Canadian system 

· When challenged for cause lawyers are not allowed to select jurors

· Instead the other jurors on panel decide whether a juror is biased based on answers to lawyers questions 

· 2 plp are selected from jury panel (triers)

· a third is selected as pot juror 

· triers listen to jurors answers

· if they agree jurors is unbiased juror is selected as juror 1 and replaces a trier 

· procedures continues until 12 jurors are selected 

· do challenges for cause produce a more impartial juror ? maybe 

· 1. Jurors might not be aware of their biases or how biases can affect their decisions so asking about biases wont work 

· 2. Jurors might not want to admit they are biased especially if questioned by a judge 

· they give more honest answers to lawyers 

· in Canada lawyers do the questioning ?

· 3. The challenge procedure itself emphasizes the importance of being unbiased it could produce a less biased jury 
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Fitness to stand trial and mental state 

Part 1: fitness to stand trial

· what does “fitness” mean ?

· to receive a fair trial people should be able to defend themselves against accusers

· B. what if person is unfit to stand trial ? person should not be tried

· how do we know if a person is fit or unfit to stand trial?

· legal standards for determining fitness 

· prior to 1838 ability to enter a plea

· reasons for nor entering plea 

· mute of malice (deliberately silent)

· if so can use torture to extract a plea 

· muts by visitation of God eg. deaf mute insane 

· if so person should not be tried 

· R v Pritchard 1935 charged with bestiality also a deaf mute so couldnt enter plea could not be tried for the crime 

· Court establishes clearer legal standard 

· Able to enter a plea and must have “sufficient intellect” to understand proceedings 

· Canadas fitness standard for next 150 years 

· Canadas bill C – 30 (1992) revision to section 2 of criminal code 

· New fitness standard 

· Person is unfit to stand trial if person has a mental disorder 

· Disorder interferes with ability to conduct a defense three criteria (or elements) 

· Unable because of mental disorder to 

· Understand nature and object of proceedings 

· Understand possible consequences 

· Communicate with counsel 

· Three other things in section 2 

· Fitness assumed unless unfitness is shown on balance of probabilities lower standard than beyond a reasonable doubt 

· Party raising issue has burden of proving unfitness 

· The court is responsible for determining whether burden is met whether accused is fit or unfit 

· Assessing fitness to stand trial 

· Who can make an assessment?

· Prior to 2005 only medical doctor can provide medical assessments to courts (don’t have to be experts in mental disorders) only to have an MD 

· In 2005 expanded to include other qualified professionals including psychologists 

· Another role of psychologists 

· Develop the tests to assess fitness 

· How is fitness assessed?

· Show that a person has mental disorder and that it interferes with the 3 criteria in sec 2 

· Fitness interview test – revised FIT – R

· Has 3 sections 

· 1.Nature and object of proceedings includes 

· Persons understanding of arrest process and specific charges 

· Why they are being arrested and what are the charges. Eg first degree murder 

· Role of judge, prosecutor, defense attorney and jury 

· 2.Court procedures eg can disagree with witnesses who testify against him/her 

· Consequences of proceedings include 

· Eg range and nature of penalties eg being sent to prison eligibility to parole

· 3. Ability to communicate with counsel 

· Can communicate facts of case to lawyers 

· Can plan assist with legal defense strategy 

· Can testify if required 

· Can manage courtroom behavior 

· Does not have to meet all 3 just one gives enough grounds for being unfit 

· What else has to be measures? Note fit-r does not asses mental disorders other tests are used eg DSM-IV 

· What happens after assessment? 

· Assessment report is submitted to the court; by qualified professional

· the court makes its own judgment. 

· If accused is found fit to stand trial then proceedings continue to trial as normally would 

· Accused can be detained in custody if reason to believe he or she might become unfit to stand trial 

· If unfit the court proceedings are temporarily stopped 

· Goal restore fitness using treatment 

· In Canada usual treatment was medication to control mental disorder especially pre-2005 

· Since 2005 psychological treatments are more common to achieve criteria of fitness 

Part 2 mental state at the time of the offence 

· I may appeal to all who hear me whteher there are ny causes more difficult as when insantly becomes the subject of legal consideraton and judgment RvHadfield 1800

· What does guilty mean ?

· Two elements:

· A wrongful deed (actus reus)

· Criminal or evil intent (mens rea) a guilty mind 

· Legal standards for determining absence of guilty mind 

· 1700s the wild beast standard 

· totally deprived of understanding no more than a wild beast 1724 

· 1736 lord hale level of understanding less than a normal 14 year old then they don’t have the development to be responsible

· 1800s two important cases 

· 1.r v hadfield 1800 hadfield attempts to shoot king george 3 of England charged with treason pleads insanity jury agrees  the verdict : not guilty by reason of insanity 

· verdict infuriated public accused can get off simply by pleading insanity 

· the ciminal lunatics act 1800 

· anyone found NGRI could be confined in mental facility for life 

· adopted in Canada until 1992 

· 2. The case of Daniel m Naghten 1843

· attempts to shoot british PM kills his secretary charged with murder pleads NGRI 9 experts agree jury agrees 

· public is infuriated the got off actually he spent the rest of his life in an insane asylum 

· queen Victoria is also not amused with verdict she was target of 3 assassins one was found not guilty by reasons of insanity 

· she demands a tougher standard for insanity defense 

· 15 judges reviewed and the MNaghten rule defines new standards for NGRI three elements 

· accused suffered from defect of reason disease of mind at time of offence mental disorder at time of the event 

· did not understand nature or quality of act 

· did not know act was wrong 

· adopted in Canada 

· two things changed in Canada 1990s 

· r v swain 1991 supreme court says you cant detain mentally ill indefinitely violates sections 2 and 9 of Canadian charter 

· bill C30 changes section 16 of criminal code 

· adopts 3 basic elements of M Naghten rule 

· NGRI changed to not criminally responsible on account of mental disorder NCRMD 

· Found you committed the act but not found responsible for act 

· Introduced capping max time person can be held in custody repeated in 2005

· Review boards to oversee care/disposition of people found NCRMD 

· Assessing NCRMD 

· Some basics 

· Requires assessment by qualified professional either a doctor or a psychologist 

· Must show that a mental disorder existed at the time of the offense and must be shown that the disorder interfered with understanding nature/quality of the act and knowing the act was wrong 

· A retrospective assessment difficult since it might of happened 3 years ago 

· The Rogers criminal responsibility assessment scale R-CRAS six scales

· Patient reliability… is person faking?

· Organicity (brain damage or disease)

· Psychopathology (delusions, bizarre behaviour)

· Loss of cognitive control (unable to understand that behavior was wrong) 

· Loss of behavioural control (unable to control behavior at time of event ) 

· Causal relation between mental disorder and loss of cognitive behaviour control 

· Disposition options for NCRMD 

· Absolute discharge: released with no restrictions ; not a threat to society, not danger to themselves 

· Conditional discharge: released with conditions on behaviour; may require living in a certain area, cannot be around children etc. 

· Confinement in psychiatric hospital (only for treatment or protection of society) 

· Case must be reviewed annually 

· Confinement cant exceed the max prison sentence unless person represents significant threat to the public 

· Commonly used especially with violent crimes? 

· Used in less than 1% of all criminal cases 

· Some common cases where it wasn’t used

· USA 

· David berkowit (son of Sam) serial killer

· Charles Manson (the manson murders)

· Mark Chapman killed john lennon 

· Canada

· Paul Bernardo st catherines

· Robert pickton (pig farm) 

· Used by mad killers with a long history of violence toward strangers?

· Only 40% have been previously arrested

· Only 20% committed a violent crime usually against someone they knew 64%

· Used by high intelligent con artists who can fool the system into believing they are insane?

· Eg Ted Bundy ?

· Average education is grade 8

· Majority 78% are unemployed 

· It’s an easy way to “get off” for crimes?

· Some famous cases where it succeeded

· John Hinckley Jr attempted to assassinate president Regan 1981

· He is still confined to a mental hospital 

· Lorena Bobbit cut off husbands penis 

· Released after a few weeks of evaluation 

· Vince Li beheaded passenger on greyhound bus found NCRMD 

· 17 months later still not allowed to walk outdoors even with supervision 

· ed gein 1950 serial killer murdered and skinned 2 women used skin to make clothes to recreate his dead mother 

· movies inspired by this silence of lamb and psycho 

· spent 30 years in mental hospital until death 

· some famous cases where it failed 

· john wayne gacy killed 33 boys sentenced to death

· Jeffrey dehmer killed 15 boys and ate some of them 

· Sentenced to life in prison was killed by a fellow inmate 

· NOTE is plead NCRMD cant plead guilty to a lesser offence no opportunity for a plea bargain 

· B.C. study average person served 9.5 yrs in confinement most of them would have served less time if they confessed 

· Most of them will commit new violent crimes when released?

· 36% arrested after release same as for people found guilty 

· 80% of these crimes were non-violent   

