Case 4.2 Multani vs. Commission Scolaire MargueriteBourgeoys (Supreme Court-5 judges)
	Facts
	·  Gurbaj Singh Multani believes that his religion requires him to wear a kirpan (dagger made of metal) at all times.
· Accidently dropped it in the schoolyard. School board allowed him to keep bringing it as long as it was in a secure pouch underneath clothing.
· Governing board refused this agreement-went against the school’s Code de Vie, which prohibits carrying weapons.
· Allowed him to wear it as a pendant, wood or plastic
· Focus of case: Commissioners’ decision with the requirements of the Canadian Charter, not the decision’s validity from the viewpoint of administrative law.
· Looked precisely at kirpans in schools vs. sincere religious beliefs


	Law
	[2a] Cad charter, [3] QC Charter, [1] Cad Charter and [9.1] QC Charter


	Explanation of Law
	· Commission and Court of Appeal Argument: Infringed Multani’s freedom of religion as stated in [2] and [3] but this infringement was justified for purposes of [1]
· [2a] and [3]: Freedom of Religion
· [1]: Freedom of Religion can be limited with reasonable limits prescribed by law


	Application of Law
	· Oakes Test
1. Rational Objective: Yes, to ensure a reasonable level of safety at the school
2. Limit Connected Objective: Limit must be connected to your objective. Yes, decision had a rational connection to objective.
2.1 Minimal Impairment: If limiting a right guaranteed by the Charter, must be done in the most minimalistic fashion. No, did not prove that the prohibition minimally impairs Multani’s rights.
· Risk of violence is very low if kirpan worn under conditions set by Superior Court. Therefore, [1] no longer applicable.
· There are many objects in schools that could be used to commit violent acts that are easily attainable. Scissors, protractors, etc.
2.2 Proportionality: Does your objective outweigh the violation? No, deterious effects outweigh objectives.
· Canada is multicultural, therefore it must do everything possible to accommodate. Religious tolerance is an extremely important value of Canadian society.
· Accommodating Multani demonstrates the importance that our society attaches to protecting freedom of religion and to showing respect for its minorities.


	Conclusion
	Court of Appeals decision put aside, decision of the council of commissioners declared to be null. Multani can bring in kirpan under specified conditions – precedent set although he no longer attends the school





Case 4.3 Meiorin vs. Government of British Columbia 
	Facts
	· Meiorin was fired from her job as a forest firefighter after the government imposed a fitness test that she could not pass. She passed the first three but failed the fourth, a 2.5 kilometer run assessing aerobics, which took her 49.4 seconds longer than accepted.
· Legal issue: whether the aerobic test unfairly discriminates against women. 
· According to the British Columbia Human Rights Code, employers are required to justify their standards where prima facie (at first sight) discrimination is established. The question in this case is whether the government has done so. 

	Law
	· 15.1

	Explanation of Law
	· Every individual is equal regardless of sex. Meiorin demonstrated that the aerobic standard is prima facie discriminatory.

	Application of Law
	· Meiorin Test: A 3 step test to determine whether prima facie discriminatory standards is a BFOR[footnoteRef:1] If standard discriminatory, you have to show that you have the BFOR. [1: BFOR - Bona Fide Occupational Requirements: The rule establishes a requirement that is necessary for proper or efficient performance of a job.] 

1. That the employer adopted the standards for a purpose rationally connected to the performance of the job
1.1 What is the general purpose of the standard?
1.2 Is the purpose rationally connected to the performance of the job?
2. That the employer adopted the standard in an honest and good faith belief that it was necessary to the fulfilment of that legitimate work-related purpose
3. The standard is reasonably necessary to the accomplishment of that legitimate work-related purpose. To show this, it must be demonstrated that it is impossible to accommodate individual employees sharing the characteristics of the claimant without imposing undue hardship upon the employer. 
· The government passed the first 2 steps
· Purpose of test was not disputed: To find employees capable of performing the job safely/efficiently. Rational connection between the standard and the tasks of a firefighter.
· Govt acted honestly and in good faith, did not intend to discriminate. Had 3rd party researchers (University of Victoria) to seek out nondiscriminatory standards.
Failed on the 3rd step
· Due to problems with the way the researchers proceeded, aerobic standard was not shown to be reasonably necessary for safety/efficiency. Procedures adopted by researcher are problematic on two level:
· Their approach was primarily descriptive: test subjects observed completing the task, average aerobic capacity measured and this was used as the standard. Describing the characteristics of a test subject doesn’t identify minimal standard.
· Descriptive studies failed to distinguish female test subjects from the majority males. Group average is irrelevant to minimal threshold. Therefore cannot be concluded that both sexes need the same minimal standard. 
· Government has not established that it would experience undue hardship if a different standard were used.

	Conclusion
	· Meiorin reinstated to former position with compensation for lost wages and benefits.



Case 4.4 Judge Richard Therrien vs. Minister of Justice & the Attorney General of Quebec
	Facts
	· 1970 Therrien was sentenced to 1 year imprisonment for giving assistance to four Front de Liberation du Quebec. 1987, received pardon.
· Applied to be a judge twice, turned down both times because he was asked about and admitted to having a criminal record.
· Third application: did not disclose criminal record, appointed Judge of the Court of QC.
· Associate chief Judge of the Court of QC and selection committee chairman learned that he had criminal record; Therrien loses judge position and sues.

	Law
	· 15.1 Cad Charter, 18.1 & 18.2 QC charter
· Questions to consider: 
1. What is the effect of a pardon[footnoteRef:2]? (Can I deny my criminal record?) [2:  Pardon = “washes criminal record away” ] 

2. Can you ask me if I have a criminal record? 
3. Does [18.2] apply in this case?
4. Is there some type of BFOR?

	Explanation of Law
	15.1 Everyone is equal, without discrimination
18.1 Employment application/interview cannot require a person to give info on [10][footnoteRef:3] unless it’s from a non for profit/philanthropic/religious group [20].  [3:  race, color, sex, pregnancy, sexual orientation, civil status, age, religion, political convictions, language, ethnic/national origin, social condition, and handicap] 

18.2 Cannot dismiss, refuse to hire or penalize a person b/c he was convicted if the offence was not connected to the employment or if obtained pardon for the offence.

	Application of Law
	1. Argument: I didn’t lie, I was pardoned. What was the effect of my pardon – Answer: effect is to expunge (take away) effects for the future but doesn’t delete past. Does not erase the fact that it happened.
2. [bookmark: _GoBack]Argument: Under [18.1] couldn’t ask me about criminal record – Answer: Yes, “criminal record” not listed in [10], but even if it should be there’s [20]. Court considered themselves non-profit institution.
3. Argument: Under [18.2] employer cannot penalize me for past criminal offence – Answer: [18.2] says can’t affect employment but job of judge is office[footnoteRef:4] not employment[footnoteRef:5] so [18.2] doesn’t apply. [4:  Office = doesn’t have someone controlling/supervising over you]  [5:  Employment = there’s someone over you controlling/supervising] 

4. Argument: There’s no [20] BFOR that prevents me from judging – Answer: yes there’s BFOR (criminal can’t judge a criminal)

	Conclusion
	· Therrien cannot be a judge. Precedent set: pardon expunges effect for future, but pardon doesn’t prevent you from denying criminal conviction.
· Removal was mainly on Therrien’s failure to disclose criminal past, less so on the fact that it exists.
· Even though decision was based partially on its existence, his removal did not infringe [15] because of BFOR when looking at contextual factors
· Upholding the integrity of the judicial office
· People expect the highest degree of integrity, impartiality, and independence from judiciary members in whom they place their confidence.



