SUBJECT IV: THE ETHICAL AND LEGAL ISSUES ARISING OUT OF THE EMPLOYER-EMPLOYEE RELATIONSHIP

Employment at will
· Concept that states that “employers may dismiss their employees at will.”
· For good cause
· For no cause
· And even for cause morally wrong
· Without thereby being guilty of any legal wrong
· *THIS IS ONLY THE CASE during the initial 3 month probation period (no 2 weeks notice)
· *Under the labour standards act, from 3 months to 2 years, the employer needs to give notice but does not need to give reason.
· For higher end jobs the Civil Code of Quebec is a much more effective recourse but it is also more expensive
· For lower end jobs, the Labour Standards Act is cheaper but the most you can get is 8 weeks salary

Job Ownership
· Is a doctrine which states that a job is like property rather than a contract
· It cannot be taken away without due process in exceptional circumstances (can only be taken away if the person does something wrong  Misconduct)
· Ex: Jobs In France, or Judges and University Professors in Canada
· Employee literally owns their job, employer cannot fire for ANY reason. 

CONTRACT OF EMPLOYMENT, DEFINITION: 2085 C.C.Q.
· A contract – written or not
· ALL contracts are of limited duration (will expire)
· Subordination 

EMPLOYEE/EMPLOYER OBLIGATION:
· Employee: 
· Do work
· Accept employer’s instructions, direction and control
· Employer:
· Pay the agreed remuneration
· Subordination: being ranked below the employer
· Insubordination: not obeying the rank (not obeying the employer)





2086 – CONTRACT
· Indeterminate Term: 
· it is not known when the contract will end
· can end for a variety of reasons (death, just because, etc.)
· Fixed Term:
· The labour standards act doesn’t apply if it is a fixed term contract
· There is a specific date on which the contract expires
· Only ends early if there is a valid reason
· Ex: sports contracts

2087 – EMPLOYER OBLIGATIONS
· Allow performance of work
· Ex: tools, manpower, funding
· Pay remuneration agreed
· Protect health, safety and dignity
· If these are not met then the employees are justified in saying they won’t work

2088 – EMPLOYEE OBLIGATIONS
· FIDUCIARY DUTY – Trust between the employer and employee
· Perform work prudently and diligently (work on deadlines, honestly)
· Act Faithfully and honestly (loyalty to employer)
· Not use confidential information obtained at a job
· “Bon pere de famille” – At work, act as if you are a head of the household
· The employee must respect these obligations for a reasonable time (and space) after leaving a job
· There are permanent obligations regarding reputation and privacy of others at work
· Ex: social insurance numbers, credit card numbers must remain confidential
· Violations of these obligations can result in disciplinary measures ranging from reprimands to firing

Questions to ask to determine if information is confidential (2088)
Proprietary rights vs. General knowledge.
· Is the Confidential Information common knowledge to the public?
· Is the Confidential Information common knowledge to the industry?
· Was the Confidential Information protected by the company? 
· What is the value of the Confidential Information?
· Was there effort, time and money spent to develop this Confidential Information?
· Is the Confidential Information difficult to reproduce?



Insider Trading (2088)
· Buying or selling securities while in possession of non public information
· Ex: information about a merger or acquisition 
· The stock in the company will generally rise after the acquisition is announced
· The securities and exchange commission (SEC) is the body that regulates the securities industry
· Exp: Martha Stewart

Who is an Insider?
· someone working inside the company
· someone working outside the company but holding sensitive info about it. 
i.e. accountant, lawyer etc.
· someone outside receiving information from the above mentioned persons.

Confidentiality and Trade Secrets (2088)
· Includes: product plans, financial data, plant construction, expansion plans, improvements, capital investments, dividend action, price lists, etc.
· All employees are obliged to safeguard the company’s Confidential Information and Trade Secrets
· If the company refuses to market and innovate can the employee do it on his own? 
· If you use the company’s resources to create a different product—it’s the company’s product
· Employees have the burden to maintain confidentiality of information they receive 

Conflict of Interest (2088)
· The basis of employee TRUST therefore the term “breach of trust”
· Two Types:
· Actual Conflict – personal interests are at odds with the interests of the company
· Ex: working for GM but having a lot of shares in Honda
· Potential Conflict – appearance of conflict
· Ex:  Getting the paper contract for the entire school from your brother. It can look bad even though he actually gave you the best price
· In charge of buying office supplies, and the company that you choose as your supplier happens to be your brother’s company. – still a conflict even if he gives the best price—up to the company to decide 
· Particularly employees higher up in the company.



Some companies take into account:
Companies deal with conflicts with codes of ethics that take into account:
· The value of the gift (anything VALUED over 15$ (etc) must be declared)
· The purpose of the gift 
· The circumstances in which the gift was given (some may say that a birthday gift or a wedding gift may be legal)
· The position of the person receiving the gift
· Most of the time, company just says—declare it and we decide what happens

WHISTLE BLOWING (2088)
· Is an exception to the confidentiality rule
· Disclosure of confidential information
· Ex:  An employee who releases information about the companies:
· production of defective products
· Government waste of money
· Dumping hazardous products
· Discrimination. (wendy’s discriminated in employment practices)
· Misuses of pension funds 
· Sale of unsafe food/products (defective cars…) obligation to recall 

1472 – WHISTLE BLOWING PROTECTION
If someone releases this type of information, they cannot be sued for damages if they released the information for a legitimate public reason.
· Pg 122. An employee who divulges trade secrets cannot be held liable if they divulge the info because of  health, safety concerns, or for the good of society in general

Three Types of Whistle Blowing
1) Internal: The employee attempts to disclose within the company hierarchy.
2) External: The employee attempts to disclose to an outside authority.
3) Alumnus/Alumni: The employee no longer works for the wrongdoer
a. Protected by article 1472 CCQ: may disclose trade secret
b. If an employee knows that the company is producing an unsafe product and you tell outside—you can be fired and sued if you don’t tell your managers FIRST. 



2089 - NON – COMPETITION AGREEMENT  
· Must be a stipulated IN WRITING
· Does not matter if you sign it when you are hired, during or when you are fired
· Must be in express terms (details:  time, place, and type of employment)
· May be signed before, during or after expiration of the employees contract
· *This agreement is OPTIONAL
· Particularly for MIDDLE MANAGEMENT POSITIONS (some inside info, base level employees are not paid enough to sign a non-competitive agreement)
· It is meant to protect employers from unfair competition (not all competition)
· The employee still has the right to earn a living and to use his skills and abilities 
· Ex: a chef at a really good restaurant leaves to work at a new restaurant
· Customers might go to the new restaurant to follow the chef
· Can you tell the chef he can’t work somewhere else because of the affect it will have on your business? Probably not. But he shouldn’t be able to bring recipes with him

Nature of the Agreement – SPECIFICITY OF CONTRACT
· The non-competition agreement does not just state that you cannot work for a competitor.
· It also states that you won’t use the information indirectly.
· Ex:
· You cannot be a consultant/advisor to competitors
· Your wife cannot use the information to be a competitor
· You cannot be an investor in a company that you will give the information to
· Etc.
· Undertaking not to compete with the employer or to participate in any way in any business which does:
· As an employee
· As an investor
· As a partner



Limits to the obligation
· Time – will say (1 year, 6 months). Cannot say 5 years and hope the court will reduce it to appropriate amount. You lose the protection of agreement if time frame specified is deemed unreasonable. Therefore 5 years is only for CEO’s 
· Place—has to say which areas of the globe you are allowed to work in (are you allowed to work in Toronto if you worked in Montreal.) 
· Type of employment—what type of job are you not allowed doing (CEO, etc.)
· TERMS CANNOT BE MORE THAN WHAT IS LEGITIMATELY REQUIRED TO PROTECT THE EMPLOYERS BEST INTERESTREASONABLE LIMITATIONS.
DOES THE EMPLOYER NEED THIS PROTECTION AND WHY?
DOES THE EMPLOYEE HAVE THE ABILITY TO TAKE BUSINESS AWAY FROM EMPLOYER?
· Employee maintains right to earn a living based on his skills and abilities (employer cannot take away that ability).

 Ex: PWC announces (in paper) that John Smith is joining their group and they are having a cocktail. John Smith is NOT allowed to tell his clients he is going to PWC because it is a client list which is protected under 2088 but they may follow if they were not DIRECTLY solicited.

How to determine if a Non-Competition agreement is reasonable? (by the courts)
· What are the employee’s responsibilities? (low level employees don’t require one)
· What is the territorial activity of the employer? 
· What is the competitive level of the industry? (low competition doesn’t require one)
· Is this a key employee? Because key employees are paid a much better salary and usually they get severance packages when they are let go. They often have access to secrets. (if not the a non-competition agreement is not required)
· Is there the ability for the employer to harm the business with the intimate knowledge? (if not then doesn’t require one)
Only thing that is proprietary: confidentiality, trade secrets… (if he knows this, then you can restrict)
· Because non comp-clauses cannot be evaluated objectively—cant have a formula that measures whether someone should or should not have one.  
· (need to be reasonable—but no direct standard that is reasonable)—most of the time it is not valid because it goes against someone’s right to earn a living. 

2089—The Burden of Proof:
· The employer must prove that the non-competition clause is reasonable
· in terms of time, space, location and type of employment
· The employer must prove that he has a legitimate business interest to protect
· If the time, place, etc is too broad, clause is against public order. 
· If the non-competition clause isn’t seen as reasonable then it is not reduced to a more suitable agreement – instead, it is CANCELLED.



2090 - TACIT (NON-FORMAL) RENEWAL OF FIXED TERM CONTRACTS 
· Fixed term contracts are automatically renewed when the employee continues to carry on work for:
· 5 days after expiration
· Without objection of employer
· Ex: city of Montreal 130 police officers  were laid off (temp 3 years)  
· Montreal said your contract expires in January—get out, union wont sign an extension (union is making city look bad)
· City wants them for another 1 or 2 years, but union wants them as full time. – if fires- looks bad, if keeps- renews contract. 
· If you keep anyone past 5 days—NEED a reason to dismiss them.
· In France—no fixed term contracts, only indeterminate term contract. 
· If this happens, then the fixed term contract is renewed as indeterminate term contract 

2091 - TERMINATION OF INDETERMINATE CONTRACT 
· Can ONLY be terminated anytime by either party – WITH NOTICE
· Notice must be in REASONABLE  time taking into consideration:
· Nature of the employment (flipping burgers vs. VP… VP may need a month to get a new job, whereas burger boy could get a job in a day)
· Duration of employment (longer you’re at a job, the longer the time the employer must give you in terms of termination—ZERO notice for first three months)
· Level of responsibilities (more responsibility the employee has, the more difficult the employee has when getting a new job… also employer may lose sales/contracts if he leaves and he has many responsibilities)
· Special circumstances in which it is carried out 

· Special Circumstances
· Long training ( may be compensated more in terms of notice of termination)
· Left a previous job to work there (most common—recruited from another position… may cancel out the fact that the employee was working there for a short time) KING CASE
· Isolated area (sell house, move family)
· Special duties/contracts (related to responsibilities to employees)
· Duration of the employment (the longer the job the longer the notice) (always going to be THE most important factor)
· Notice of termination
· I hereby notify that we are dismissing you as of January 1 – NO check on Jan 1
· Pink slip—Friday afternoon—here’s your 3 weeks pay, don’t come back. 





2091 of CCQ vs. The Labour Standards Act
· Labour Standard Act Article 82 states  that written notice is needed before terminating the contract of and employee
· The notice should be:
· 1 week if the employee has worked (less than) 1 year 
· 2 weeks if the employee has worked 1 – 5 years
· 4 weeks if the employee has worked 5 – 10 years 
· 8 weeks if the employee has worked 10 or more years
· Far cry from what you can claim (if you are a key employee) from 2091 which allows much more.
· CANNOT sue under both Labour standards act and 2091 only one.

Advantages of Suing under Labour Standards Act
· Fast results
· No lawyer required
· Can obtain reinstatement of unjust dismissal—often times you say that the employee is coming back and employer makes an offer (1 year salary) to not come back
· Good for low ranking jobs
· However: NOT FOR MANAGEMENT (only salaried employees)
· Very minimal compensation
· Not applicable during probationary period
· Dismissal need not be justified for first 2 years (LSA article 128 and 124)
· 124—in order to be eligible for reinstatement—min of 2 years and if fired for a valid reason cannot be reinstated at all. One year back salary plus reinstatement
· 128—
· KING—hired a lawyer—took 1.5 YEARS

Labour Standard Act
1.4)  If an employee who has been employed for 2 years is unjustly dismissed (ex.  accused of stealing) you can file a complaint within 45 days to the labour standards board
128)  The labour standards board can order the employer to reinstate the employee and to pay the salary for the time when they were unemployed
- This only useful for situations where you were unjustly accused of something; not for           reasons like downsizing, or restructuring

Employers can have the employees continue to work for the amount of time required by the notice
OR
Employers can dismiss employees right away and then continue to pay them for the amount of time required*
*Usually this approach is taken so that “bitter employees “ can’t cause damage after being dismissed

 Article 82.1 Labour Standards Act
· No notice of termination needed for an employee:
· Who has less than 3 months of service
· Who has a fixed term contract that is expired
· Who has committed a serious fault
· Who’s contract is terminated or layoff is as a result of superior force (tornado destroys factory—may not have a job the next day)

Anybody who is a key employee—use Civil Code
L.S.A is cheap, and if you worked for less than 2 years (no compensation), and if you are dismissed because of economic reasons—cannot be reinstated for a job that’s no longer necessary. 
JUST cause- employee did something wrong and they are letting him go—no compensation

2092 – RENUNCIATION – PUBLIC ORDER
· Employers might practice Constructive Dismissal
· Constructive Dismissal: when the employer creates a situation that pressures the employee into signing a resignation rather than dismissing them. 
· Letter of resignation is no good if “quit or else” and “or else” is not justifiable. 
· Employee can claim the right to more compensation if: ($ is insufficient)
· The employee suffers any injury (damages) AND
· There is insufficient notice
· OR IF:
· Employment contract is resiliated in an abusive fashion (unjustified)

2093 – TERMINATION IN CASE OF DEATH
· Employees are terminated in all case of death
· Therefore there are no subsequent obligations for the employer after an employee dies
· In certain cases this applies to death of the employer as well—most employers are not people, they are corporations. (even if a person, heirs take over). Very rare cases—employment ends with death of employer small law, accounting, dental firms. 
· Business is inseparable from the person. 
· Employment is dependent on the personality of the employer. 
· Ex: Lawyer’s secretary – without the lawyer there is no job for the secretary



2094 – UNILATERAL RESILATION – TERMINATING A CONTRACT AT ANYTIME WITHOUT NOTICE
· Can be by either party for just cause (serious reason)
· Can be without prior notice
· Can be for a serious reason
· Ex: 
· Insubordination  (not being subordinate to the employer)
· Theft (ABSOLUTE)
· Prolonged absence- if it cannot be explained and it is BEHAVIORAL= dismissal 
· Incompetence- basic requirements of contract (provide service that he was hired to provide)
· Violation of policy- violating conflict of interest rules (also: drug or alcohol use on the job, or sexual harassment-- 
· Disloyalty
· Violating confidentiality
· Escalation of sanctions is the rule  sanctions need to have a written record 
· Ex: progressive warnings for offenses like being late
· Ex: guy disappeared for a few days and get a call later: “Bill wont be coming in for a few days (30 days). wife calls- “he’s in rehab,” he was fired. He sued (addiction is an illness); court says that drug addiction is an illness and because he took his problem in hand, he should be given an opportunity. ONLY because the other employees can take his job (not a key employee). 
· Ex: Nova Scotia: Guy doesn’t show up or call for work. 3 weeks later, shows up and says I’m back. That’s good, but we fired you 3 weeks ago. Guy: I couldn’t show up I was in jail. Jail was beyond his control. Court said NO. Behavioural issue. (he had a choice). Fired. 
· Ex: an employee but highest employee before management. Went into boss and put a noose on his desk and said it’s not you who is the manager, it’s me. If you don’t understand- this is what will happen to you. After going through the union stuff—ONE MONTH suspension for insubordination. Reinstated in job by arbitrator. 
· Private businesses with no unions would not allow this.
· School principal fired for theft—kids raised money for prom and he dipped into it to pay for his expenses (1100), his intention to pay it back. Fired after 28 years as a school principal. 


EMPLOYEE CAN QUIT ANYTIME WITHOUT NOTICE (2094)
· If:
· Employee isn’t being compensated 
· Safety is being put at risk
· Employer is acting unlawfully

2095 EFFECT OF NON-COMPETITION CLAUSES
· If dismissal is deemed unjustified the clause is voided
· If the employee decides to quit for a valid reason then the clause can also be voided

2096 CERTIFICATE OF EMPLOYMENT
· Upon termination the employer is obligated to provide a certificate of employment if the employee requests it
· The certificate can only include:
· The nature of employment
· The duration of the employment
· Identities of the parties
· Cannot include negative remarks

2097 THE SALE OF BUSINESS – EFFECT ON EMPLOYEES
· Alienation: Sale; restructuring; merger etc.
· Does not terminate employment
· Under 2091:
· Jobs are protected
· New owner/employer must respect employment contract
· If the employer does not want the employees, they can dismiss with notice and in accordance with other articles
· The employer can only terminate if they are going bankrupt



Contract for Services (starting at 2098)
· Difference between employment contract (contract of service) and a contract for services
· Contract for service is the hiring of an independent contractor for an agreed upon price
· Criteria to Identify:
· No subordination—level of sub. is a good indicator of relationship
· Risk of profit/loss—if person runs risk of losing money (contractor not employee)
· Supplies own tools/employees for contract
· Exclusivity—to employer
· Employer (house owner) has no contributions to make (ex: medicare/cpp/qpp)
· Problem arises when “employers” try to hire people and disguise what may really be an employee as an independent contractor.  Leads to cases in court: a government plan will say, “that guys an employee…pay us for everything”

1458 – GENERAL CONTRACTUAL LIABILITY
· Every Person must honour contract obligations
· If not (fail to honour contract), must repair for damages:
· Moral— distress—had to see a psychologist,(stress, anxiety, inconvenience)
· Bodily-- rare
· Material—REPUTATION (it is something you own)
· This is in addition to notice of termination (unjust dismissal)
· These rules are of public order and therefore cannot be contractually limited
· This section has specific application to employment contracts
· Read the actual law (buffer zone of a minimum of 30 days—insurance company wants to sign off on a settlement—not done for moral or bodily, but for material damages)
· Employment contract



1463 – EMPLOYER’S LIABILITY FOR EMPLOYEE ACTIONS
· Liability for injury caused by employees while in performance of their duties
· Ex: Fedex guy who drops package on an old lady because he is drunk – Fedex is responsible
· Case 1: Trans Quebec Helicopter – guy who works for Hydro gets head decapitated from helicopter.
Hydro Quebec is liable for the damages to the helicopter because it was their employee who acted dangerously to get himself in the situation (specific instructions are provided as to what not to do around certain areas of the helicopter)
Hydro Quebec says they can’t be liable, it was the employee was the one who messed up, and this isn’t even an aspect of the jobits transportation.
Court rules as the transportation was a necessary part of the job, the employer paid for and arranged to have the helicopter available for the employee. Employer remains liable for actions of employee
Hydro counter sues the estate of the family to try and recover damages.

· Case 2: Sutton Co. had an open bar at an office party and an employee got drunk, drove home, and got into an accident paralyzing the driver in the other carthe Sutton employee has no license, no insurance, no assets. He has charged with the obvious multiple drunken driving charges. This was in Ontario. 
· Suing the driver was useless, he was poor as fuck. So the victim sues Sutton.
· Sutton is liable because they organized the activitycourt rules Sutton is responsible because the party was work related, and they should have taken measures to arrange for employees to get home safely.
· If an employee does something which harms an individual—establish the liability of the employer because they employ this individual; it’s as if the employer did it himself

INJUNCTIONS
· Provisional injunction: lasts 10 days
· Interlocutory injunction: temporary
· Permanent injunction






2125 – CIVIL CODE
· The employer of contractors can end the contract at anytime even though the work is already in progress
· Employer must pay for work done to date

2126 – CIVIL CODE
· The contractor cannot end the contract at anytime
· Only for serious reasons such has health, safety

SEXUAL HARRASMENT
· Is unwelcome verbal or physical sexual advances
· Occurs when submissions to the sexual behaviour is  an explicit or implicit condition of employment
· Occurs when the sexual behaviour is a basis for decisions affecting the employee
· Occurs when the behaviour affects or interferes with the employee’s performance or creates a hostile work environment

QUID PRO QUO SEXUAL HARRASMENT 
“If you do this...you get this promotion/raise etc, if you don’t do this you don’t get promotion/raise/negative consequence” 
Only exists if you have a person in a superior position of power, vs. subordinate in lower position (ex. male employer, female employee). 
· Advancement in returns for sexual favours – no advancement without the sexual favours
· Submission to the behaviour is an explicit or implicit condition of employment
· Rejection of behaviour results in negative decisions affecting the employee
· In this type of situation the harassment case can be based on a single incident
As opposed to the LSA which considers harassment a repeated situation
· This is usually about power – committed by a superior toward a subordinate employee

WORK ENVIRONMENT SEXUAL HARRASSMENT - LSA
· Environment is openly, hostile, and intimidating environment towards women
· Persistent and calculated pattern of hostile behaviour toward  women
· Behaviour interferes with the work performance or creates hostile work environment
· Often committed by employees of equal standing
Would call her into office in morning, would have porn magazines laying around, would talk about pornography he watched over the weekend. Would just make inappropriate comments; place her in uncomfortable situations, sexual comments.
EXAMPLES OF SEXUAL HARRASMENT
· Off color sexual jokes
· Sexual leers 
· Pats on the rear 
· Requests for sexual favours
· Sexually revealing uniforms
Very subjective in interpretation

“REASONABLE WOMAN” CRITERIA
· Would a reasonable woman have found the behaviour offensive?
· Not from the point of view of the most sensitive woman
· Not from the point of view of the least sensitive woman (or man)

EMPLOYERS LIABILITY - 81.9
· Employer is liable for psychological and sexual harassment by his employees or management staff if he fails to prevent it
· Employer is liable if employer knew or should have known about the harassment
· Greater damages if the employer doesn’t immediately correct the harassment upon finding out about it

EMPLOYERS STRICT LIABILITY
· Employers are fully liable for actions of employee, even when the offending employee violates policy, procedure, instructions or the law
· 2087 C.C.Q. protect the health safety and dignity of the employee
· 1463 C.C.Q. liable for employees in the performance of their duties 

THE HARRASSER
· Under the LSA, the employer is liable as long as you are an employee
· The harasser can be anyone (not necessarily the employer)



WHAT IS PSYCHOLOGIVAL HARRASMENT? - 81. 18
· Any vexatious (intentional) behaviour. I.E conduct, verbal comments, actions, or gestures.
· Humiliating or abusive behaviour that lowers a person’s self-esteem or causes him torment.  Self esteem could be lowered by comments like, “you’re not doing a  good job.”
· But we must emphasize the intention. Comments made in public (intentional humiliation in front of co-workers), or private constructive criticism. 
· Behaviour that exceeds what a reasonable person would consider being appropriate and acceptable.  

CONDITIONS REQUIRED - 81. 18
· It must be repetitive behaviour
· AND It must be hostile or unwanted (if unwanted part is not clear the hostility part overwhelms
· AND It must affect the employee’s dignity or psychological integrity
· AND It must result in a harmful work environment
· * all three conditions must be present
· Exception: a single serious incident
· Extreme cases
· The behaviour has a lasting harmful effect

Examples of Harassment
· Sexual harassment at work is included
· Making rude degrading offensive remarks
· Making gestures that seek to intimidate an employee
· Engaging in reprisals against an employee (reprimands, punishments)
· Discrediting employees (must be constructive, in private rather than public/humiliating)
· Spreading rumours, ridiculing or humiliating employees
· Preventing an employee from expressing himself

81.18 (page 26) and 81.19: EXPLAIN WHAT HARRASMENT IS

123.9 LABOUR RELATIONS BOARD
· The Labour Standard Commission approves your case and sends it to the labour relations board
· Labour Relations Board determines whether it is harassment and what the result of it will be.
123.10 MEDIATION 
· talks about mediation to resolve the event

123.15 – WHAT HAPPENS AT THE LABOUR STANDARDS BOARD?
· They decide whether or not it is a case of harassment according to 81.18 and 81.19
· They can propose one or several of possible remedies:
1) Order the employer to reinstate the employee
2) Order the employer to pay retroactive salary (compensated for time that it took the labour standard board to make their decision) – if the employee returns
3) Order the employer to stop the harassment and or potential harassment by implementing programs, restructuring employees etc.
4) Order the employer to pay punitive and or moral damages
5) Order the employer to pay an indemnity to the employee (for a period of time while they are finding a new job) – if the employee does not return
6) Order employer to pay for psychological support
7) Order the employer to delete the record of the complaint or harassment 


EMPLOYER EMPLOYEE RELATIONSHIP CASES

KING VS BIOCHEM
· She worked for a short time (9 months)
· Labour Standards Act would not have benefited her so much:
· Because she would have only gotten one weeks salary 
· Because she couldn’t sue for damages 
· No evidence of escalation 
· Judge rules that she is entitled to notice in the form of pay
· Judge rules that she is not entitled to bonus 
· Judge awards her moral damages of almost maximum amount (most likely punitive because the employer made up a fake story)

King was dismissed after less than 1 yr of service, after apparently being warned repeatedly about the quality of her work. Employer claims to have gave 3 warnings, and then fired her. She says there was never any warning, and that they actually congratulated her repeatedly about how well she was doing. Judge presented with 2 sides, contradictory testimony
Judge has to decide who she believes, says she believes King (employee). 
Decides this because employer contradicts themselves at a certain point within their testimony (offered stock options to King during meeting which was supposed to be a performance warning). 
Offering of stock options does not make sense, therefore employer is bullshitting. 
Employer is allowed to terminate employee, but they must compensate them. (Notice of termination). 
If dismissed unjustly, must also pay damages.
Total damages $282,000. 
If dismissed because they were cutting back, probably would have got 6 months’ salary.
 Because employer acted abusively, court grants almost everything (240,000$)



Dube vs VOLCANO TECHNOLOGIES
· Plaintiff was a plant manager who worked for 26 months
· His employment contract stated that the contract can be terminated at anytime for a serious reason (2094)
· Contract said that even if they fire him for a serious reason, they would pay 2 weeks notice – even though they don’t have to pay anything under 2094
· The employee tried to sue for 9 months salary + bonus
· But the employee was not let go for a serious reason so he was entitled to more than 2 weeks
· The employer did not terminate the contract unjustly so the employee could not sue for damages
· The bonus was “to be discussed” so the employee was not awarded it
· The judge awarded the employee 16 week notices 

Dube was an employee for 26 months, his termination was for economic reasons. 
He was a plant manager; plant wasn’t doing so well, they couldn’t afford to keep him. 
Was no abuse, no false allegations, they will pay notice of termination. 
But they only offered 2 weeks of termination notice. 
He takes them to court because he wants more than 2 weeks. 
Employer made employee sign contract that he will only get 2 weeks. 
But that contract is not valid, because he is entitled to more.
Contract not discussed by both parties, and contract was for floor staff, not managers like Dube
Court has to determine the ‘dela de conge applicable’ which is based on the age of employee, nature of job, duration of employment, how long it will take to find a job etc. 
Judge rules reasonable compensation is 3 months, or 16 weeks.
Also tried to claim car allowance. But car allowance is meant to allow you to do your job, but you don’t need the car because you’re not doing work. So no car allowance is granted.



HASANIE VS KAUFEL GROUP (CIVIL CODE 2088)
Hasanie is on the high end of the employment scale (senior manager, various degrees and qualifications).
Kaufel Company restructures and he is not included in the new company structure.
Company says they will give Hasanie 10 months’ salary as compensation
Hasanie wants 12 months’ salary
This case would very often be settled with some sort of compromise among the 2 parties.
During the 10 months, (Hasanie is still working for Kaufel, after notification he was going to be let go in the future) Hasanie buys shares of direct competitor to Kaufel (significant amount of shares). 
This violates loyalty agreement.
 He is then fired for a serious reason (2094), and they will now give him anything.
The serious reason is a conflict of interest / loyalty to the employer (2088)
Hasanie loses and pays everything including court costs

3rd to last paragraph pg 39: mentions senior manager position held to higher standard for loyalty requirements.
He was still being paid. If it was after his termination it would have been ok, no non-competition clause in place. But he was still employed  
· Important paragraphs
· 2nd p of pg 41 acting covertly
· 


COPY FAX VS LAMBERT
Lambert had a non-competition clause in his contract that stated that he could not go into the copy fax business for 14 months anywhere in Montreal, Laval or “within 25 miles of it”.
Within 25 miles of what? Montreal? Laval? Both?  Not specific in terms of territory, could be a reason to void the non-competition clause.
Lambert was dismissed and seemingly violated the non-competition clause.
Copy Fax got an interlocutory injunction.
Wanted injunction on: 1-return of documents, 2-stop doing business with our clients, 3-don’t go into competition.
Lambert accepted the first 2, said he didn’t care. The 3rd is what the case is essentially about. 
He was a sales rep, not the most important position.
The interlocutory injunction was not sustained to become a permanent injunction because the non-competition clause was not valid (not specific in terms of territory).
The non-competition clause is also considered unreasonable because 14 months restricts Lambert’s right to earn a living. 
The non comp clause was also very ambiguous. And as it is, the parameters were unreasonable
Page 46 (top): 3 criteria to determine whether or not injunction at this stage should be ordered (A,B,C, top page).
Judge was not convinced that there was legitimate reason for the employer to have the non competition clause. Their business would not be affected if he leaves and works for competitors in the industry.



MEDICOM (p49)
· There are 2 non-competition clauses
Bergeron agrees for period of 2 yrs following termination of his employment. 
No mention of geographic area, therefore need to presume worldwide. 
Therefore this non competition clause stands no chance as being recognized as validNo way worldwide can be deemed reasonable.
Second clause has more detail, almost as though they realized the first one was appropriate. 
Specified Canada as a geographic limitation. 
They are a local company, and justifying an effect of employees working within the country is very unlikely. 
3 yr period is also overly excessive.

Page 50 both clauses above are deemed more than is necessary (unreasonable) to protect the employer.
1) Agrees not to directly or indirectly work for any business having commercial activities similar to Medicom
· There was no geographical specification therefore it is assumed to be worldwide 
2) Agrees not to work for any sort of competing for a period of 3 years following employment within the limits of Canada
· Still a very general area – all of Canada
Judge rules that neither clause is valid because they are beyond what is necessary to protect the legitimate business interests of the companies. 
The judge does not grant the injunction (safeguard order) that medico requests. 

When there is no mention of geographic area presume worldwideUNREASONABLE.


SUBJECT V: CONTRACT LAW

1378 – A CONTRACT
· Agreement of wills by which one or several persons obligate themselves to one or several other persons
· An undertaking to do something (prestation)  the performance of the obligation such as payment
· A contract is the law between the contracting parties
· Contracts are formed by a MEETING OF THE MINDS, of two or more individuals
· This meeting of the minds occurs when a party to the contract issues an offer to contract and the offer is accepted
· Contract is exactly the same as the law. Its effect is identical to the effects of the articles of the civil codeit is binding. 
· Only difference is that it only applies to the parties involved per terms of the contract

1379 – ADHESION VS. MUTUAL
· Contracts of adhesion versus mutual agreement (negotiated) contracts
· Adhesion contracts are set by one party and there is no room to modify or negotiate the contractpre-existing contract, take it or leave it, you don’t have a say
· Ex: wireless providers
· If the contract is vague, the person who had no choice gets the benefit of the interpretation in their favour

1380 – 1382 – Types of Contracts  read in course pack 

1380: Synallagmatic vs. unilateral
· Synallagmatic : both parties agree to perform an obligation (payment and delivery)
· Unilateral: only one party has an obligation (ex: a will)

1381: Onerous vs. Gratuitous:
· Onerous: each party receives something
· Gratuitous: only one party receives something (babysitting for free)

1382: Commutative vs. Aleatory
· Commutative: the details of contract are known by both parties;
· Aleatory: the extent of the obligation is not yet known (ex: future orders of produce)



1383 – INSTANTANEOUS VS. SUCCESSIVE
· Instantaneous means a one time performance which extinguishes the obligation 
· Successive means the obligation extinguishes over time 
· (ex: buying a chocolate bar = instantaneous – making mortgage payments = successive)

1384 – CONSUMER CONTRATCS
· Item purchased for Personal needs, not business needs
· Contract with a merchant
· Allows certain rights for consumers 

1385 – WHAT MAKES A CONTRACT VALID
· Freely exchanged consent to contract
· Between persons having the legal capacity to contract
· Age, emancipation, interdiction – protective supervision
· The contract must have a valid cause
· The contract must have a legal object
· Also, certain contracts must have a special form to be valid – cannot be verbal
·  i.e wills, marriage, contracts, hypothecs (mortgages)

CAUSE OF CONTRACTS – A contract must have a valid cause
1410 
· The cause is the reason why the parties enter into the contract
· The cause need not be specified
1411
· A contract whose cause is prohibited by law or contrary to public order is null and void!
· I.e. buying a printer for counterfeiting bills

OBJECT OF CONTRACTS – A contract must have a valid object
1412 
· The object of a contract is the juridical operation envisaged by the parties
· Ex: the type of transaction
1413 
· A contract whose object is prohibited by law or contrary to public order is null and void
· Ex: selling your kidney or drugs



FREELY EXCHANGED CONSENT – Contracts must have this
1386
· Consent must be freely given
· Exchange of consents may be express (i.e. written acceptance)
· Or tacit (i.e. a barber)
· Shrink wrap, click wrap, browse wrap – opening the packaging is seen as your agreement to the contract
· That is, it cannot be given in error, by way of fraud, out of fear, or in conditions of lesion

1387 – OFFER AND ACCEPTANCE
· A contract is formed when and where acceptance is received 
· Regardless of the method of communication
· Regardless of secondary terms
· Primary elements must be agreed upon (price and goods/service)
· Secondary elements (delivery) don’t necessarily have to be agreed upon to constitute a contract

1390 – OFFER 
· May be to a determinate/specific person
· Or to an indeterminate person/the public
· A term for acceptance may be attached to it
· The offer may not be revoked before the term expires
· If none is attached, the offer may be revoked at any time before acceptance

1391 – OFFER
· If the offer is revoked before the offer is received, the offer lapses, even with a term.

1396 – OFFER and ACCEPTANCE
· A promise is not equivalent to the contract however, parties are bound to enter into a contract
· Either party can sue to enforce the contract (1397)
· Once a promise is made  the parties must sign the contract

1397 
· If after a promise is made either party refuses to sign the contract, the other party can sue for damages



1398
· Consent may be given only by a person who, at the time of manifesting such consent, either expressly or tacitly, is capable of binding himself
· People who are mentally incapable cannot 

1399
· Consent may be given only in a free and enlightened manner
· It may be vitiated by error, fear or lesion

1400 - ERROR
· Error vitiates consent where it relates to:
· The nature of the contract
· The object of the prestation
· Or anything that was essential in determining consent
· Ex: Woman turns out to be a man on honey moon night
· An inexcusable error does not vitiate the contract (Ex: buying a car without asking any questions about it – it’s your fault)
· These rules apply to the buyer and seller – but the courts tend to have less sympathy for the seller (I.e the inexpensive guitar but in a specific color)

Contract of sale/lease
Monet/moanee
Rolex/fake rolxed
New car/damaged car
Error in value is excluded: inexcusable?  you must do your homework (violin case, Stratocaster)

1401 – ERROR
· Error induced by fraud vitiates consent
· Fraud = misrepresentation
· Occurs when , if not for that error, the party would not have contracted, or would have contracted on different terms
· Fraud may result from silence or concealment of relevant information

1402 – FEAR OF SERIOUS INJURY
· The contract is vitiated if the person agrees based on fear
· Induced by violence or threats exerted or made by or known to the other party

1403 – FEAR
· Induced by the abusive exercise of a right or by the threat of such exercise vitiates consent
· I.e. threat of a lawsuit
· S.L.A.P.P
· Strategic lawsuits against public participation (EXONN suing Green Peace just to tie up their funds)
· This law is about not being able to use the law system (filing lawsuits as a threat) to get someone to do something

1404 – FEAR
· Consent to a contract the object of which is to deliver the person making it from fear of serious injury is not vitiated where the other contracting party, although aware of the state of necessity, is acting in good faith. 
· Ex: 

1405 – LESION
· Only applies under  (1) the consumer protection act and for (2) minors or  (3) people under protective supervision

1408 
·  In the case of a demand for the annulment of a contract on the ground of lesion, the court may maintain the contract where the defendant offers a reduction of his claim or an equitable pecuniary supplement

1406 – LESION
· Lesion = exploitation of one of the parties by the other, which creates a serious disproportion between the prestations of the parties
· A serious disproportions creates a presumption of exploitation
· Lesion = Minor or a protected person of full age: lesion may also result from an obligation that is considered to be excessive in view of the patrimonial situation of the person

1407 – ANNULMENT
· In the case of error occasioned by fraud, fear or of lesion, apply for annulment
· He may also claim damages or apply for a reduction of his obligation equivalent to the damages if he prefers that the contract be maintained 

1416 
· Any contract which does not meet the necessary conditions of its formation may be annulled

1439 
· A contract may not be cancelled except on the grounds recognized by law or by agreement
· The court must be the one to determine that the contract is not just
	
RELATIVE VS. ABSOLUTE NULLITY OF A CONTRACT
· 1419 – Relatively nullity : reason for its nullity is for the protection of an individual interest, such as error
· 1417 – Absolutely nullity: the reason for its nullity is for the protection of the general/public interest
· I.e. Rules of public order
· 1421 – Unless indicated in the law, the nullity of a contract is presumed to be relative nullity 

EFFECT OF NULLITY
· 1422 – A contract that is null is deemed never to have existed
· In such a case, each party is bound to restore to the other the prostrations he has received
· I.e. the buyer returns products and seller refunds price 

ITERPRETATION OF CONTRACTS
· No interpretation when contract is clear
· 1432 -  In case of doubt, interpret in favour of the person who contracts the obligation and against the person who stipulated the contract – IN FAVOUR OF THE WEAKER PARTY
· In all cases, it is interpreted in favour of the adhering party or the consumer

1436 – ILLEGIBLE OR INCOMPREHENSIBLE CLAUSE
· Incomprehensible clauses are null in a consumer contract or a contract of adhesion if the consumer or the adhering party suffers injury
· Would a reasonable person find it incomprehensible
· It is not considered incomprehensible if the party proves that an adequate explanation of the nature and scope of the clause was given
· If its unclear but they take time to explain it then its ok
1437 – ABBUSIVE CLAUSES
· Abusive clauses are null in a consumer contract or contract of adhesion, or the obligation arising from it may be reduced
· Abusive if excessively and unreasonably detrimental to the consumer or the adhering party
· I.e. a clause which departs from the fundamental obligations of the contract that it changes the nature of the contract
· I.e. unreasonable interest and penalties

1438 
· A clause which is null does not render the contract invalid in other respects, unless it is apparent that the contract is based on that clause
· The same applies to a clause without effect or deemed unwritten
· Only the offending clause is eliminated

THE RIGHT TO ENFORCE PERFORMANCE
1590 – CREDITORS RIGHT
· An obligation confers on the creditor the right to demand that the obligation be performed in full, properly and without delay
· 1) Force specific performance of the obligation – no entitled to money; rather they are entitled to the work that was agreed to be done  
· 2) Obtain, in the case of a contractual obligation, the resolution of the contract or the reduction of his own correlative obligation
· 3) Take any other measures provided by law to enforce his right to the performance of the obligation
· i.e. an injunction: no damages required, but clear breach of contract (GUZZO CASE)
· Or claim damages (1458 CCQ) 



PENALTY CLAUSES – 1622 and 1623
· Anticipated assessment of damages
· 1622 – A penalty clause stipulates that the debtor will suffer a penalty if he fails to perform his obligation
· A creditor may enforce a penalty clause instead of the specific performance of the obligation
· But in no case may he exact both (enforce specific performance AND collect penalty) unless the penalty has been stipulated for mere delay in the performance of the obligation 

· 1623 – A creditor is entitled to the amount of the penalty without having to prove damages
· However, the penalty may be reduced if the creditor has benefited from partial performance or if the clause is abusive

1617 – DAMAGES
· Damages which result from the failed obligation to pay a sum of money is compensated by interest
· If the interest rate is not specified then the legal interest rate is awarded 



CONTRACT LAW CASES
Giroux vs. Malik
· Cancellation of contract for a real estate property
· Malik did not tell Giroux that the property had previously been land filled
· The land was fine for building a house but there couldn’t be proper plumbing – he would need to build a septic tank
· The city wouldn’t allow him a permit to build a septic tank
· Giroux sued to cancel the contract because he claims that Malik committed fraud by not telling him this
· Giroux asked “is there any problem with the property” and Malik said “no”.
· The consent to the contract is invalid because Malik left out information that would affect Giroux’s decision
· Judge finds there has been fraud committed by Malik
· Judge uses CCQ  1407 to award Giroux
1407: CCQ
A person whose consent is vitiated has the right to apply for annulment of the contract; in the case of error occasioned by fraud, of fear or of lesion, he may, in addition to annulment, also claim damages or, where he prefers that the contract be maintained, apply for a reduction of his obligation equivalent to the damages he would be justified in claiming.


Peter Vs. Fiasche smoke restaurant
· They agree that they are going to buy a restaurant together for 200,000
· Offer and acceptance of offer
· They hand over  $100,000 as a down payment but hadn’t signed the sales agreement yet
· They find out that the current owner was only making profit because he was committing tax fraud
· They knew they would have to commit tax fraud to keep the business profitable 
· They realize that they don’t want to take part in the tax fraud
· They decide not to buy the restaurant
· They sue for the their money back ($100,000) and to cancel the contract
· They claim the contract was fraudulent because they weren’t told  what the business was actually earning and only shown what it was earning based on the tax evasion lie

Carefour Langelier Vs. Cineplex Odeon Corp.
· Involves the specific performance of contract
· Langelier request Interlocutary injunction
· Cineplex signed a lease to operate in Carefour Langelier
· Cineplex Odeon decided they wanted to transfer their lease (sublease) to Guzzo
· Carefour Langelier and said they would only agree to the sublease under certain conditions
· If conditions were violated then Carefour Langelier would be able to buy back all equipment from Cineplex for $1
· Conditions essentially stated that Guzzo would operate the theatre but to the outside world it would still appear that Cineplex was running it
· Right away Guzzo signs go up and Cineplex Odeon signs go down – Contract is violated
· There is a specific performance issue
· Cineplex Odeon and Guzzo claim that the Carefour Langelier has not lost money because of their actions
· Carefour Langelier claims that regardless of whether they suffered or not from Cineplex Odeon’s actions, Cineplex and Guzzo still have a responsibility to abide by the specific requirements of the contract
· The court orders Cineplex Odeon to resume everything under the Cineplex Odeon name

Copiscope Vs. TRM
· Copiscope had a contract with their clients for 1 year. If the contract is not renewed then there is a non-competition clause
· The clause stated that if the contract was not renewed then the store is not allowed to put a photocopier from another company in their store. 
· This basically forced company to keeping putting photocopiers from copiscope in their store
- trm got interlocutary inunction against copiescope
- adhesion, excessive non-comp clause
- copiescope can sell again



SUBJECT VI: CIVIL LIABILITY, LIMITATIONS OF LIABILITY AND PRODUT SAFETY

1458 – CONTRACTUAL LIABLITY
· Liability anytime there is a contract between the person who causes damages and the person who is subjected to damages
· The causing party of damages must compensate for moral, bodily and material damages

1457 – NON CONTRACTUAL LIABILITY
· Everyone is responsible for their actions 
· Ex: the car with bad wiring that causes a fire and then burns down the owners house and then burns down the neighbours house
· Home owner can sue GM for damages – (contractual liability)
· Neighbour can sue other homeowner – (non contractual liability)
· FAULT does not mean an Illegal or Intentional Act
· FAULT  CAUSAL LINK  DAMAGES
· There has to be a causal link between the fault and damages
· Ex. Ozzy Osbourne  lyrics cause a kid to commit suicide 
· Fault = lyrics, Damages = death of kid, Causal link = trivial??
· You can be liable for damages or certain % of damages 
· In order to be liable you must be able to understand right from wrong
· I.e. children can’t be sued, neither can you sue a mentally challenged individual
· But you can sue the person responsible for them

1459 – VICARIOUS LIABILITY OF PARENTS
· Parent is liable to reparation for injury caused by their children unless:
· The parent does not have parental authority (no custody)
· It can be proved that the parent committed no fault regarding custody, supervision (upbringing)
· Extremely difficult to be not responsible

1460 – VICARIOUS LIABILITY OF EDUCATORS
· Educators, schools, day care centers who are entrusted with custody, supervision or education
· Liable for period they have custody
· A person action gratuitously or for reward is not liable unless they committed a fault (ex a babysitter)



1461 – VICARIOUS LIABILITY FOR TUTORS OR CURATORS
· For person in charge of adults under protective supervision
· Tutors or curators are not liable unless
· Gross negligence
· Deliberate act
· We don’t want to punish them and thus discourage them form acting in this capacity
· 1462 – The act of the person supplying the protective supervision must be wrongful act, not an accident

1463 – EMPLOYERS VICARIOUS LIABILITY FOR EMPLOYEE ACTIONS
· Employer is liable for injury caused by employees while in the performance of their duties
· The employer may have recourse against them to recover what he is ordered to pay to a third party
· I.e illegal act 
· 1464 government is responsible for employees (i.e policemen)

1465 – VICARIOUS LIABILITY FOR MOVABLE PROPERTY
· Anyone having custody of movable property is liable to repair injury it has caused unless
· Proves he is not at fault
· I.e. prove someone else (owner is at fault)
· Custody is used because ownership is not always easy to prove for movable property

1466 – VICARIOUS LIABILITY FOR ANIMALS
· The owner of an animal is liable to reparation for injury the animal has caused whether
· It was under his custody
· In the custody of a third person 
· Had strayed or escaped
· A person making use of the animal is, also liable

1467 – VICARIOUS LIABILITY FOR IMMOVABLES
· The owner is liable for damages caused by its ruin (i.e deterioration) resulting from:
· Lack of repair 
· Or from a defect of construction



1468 – MANUFACTURERS LIABILITY
· Liability for damages caused by safety defects
· Applies to moveable objects and movables incorporated into immovables (buildings)
· Liability applies to manufacturer
· Also applies to distributor, supplier wholesaler, retailer, importer
· If you sue the retailer, they’ll sue the wholesaler and so on

1469 – DEFINITION OF DEFECT
· A product is defective if the product does not afford the safety which a person is normally entitled to expect
· Examples of such defects
· Defect in design or manufacture
· Poor preservation
· Poor presentation of the thing
· Lack of sufficient indications regarding risks of use
· Lack of sufficient indications regarding danger it involves
· Lack of sufficient indications regarding as to safety precautions to use
· The customer is not responsible for showing that a product is defective
· Rather, the manufacturer is responsible for showing that the product is not defective
· THE WARNING FOR A PRODUCT HAS TO BE APPROPRIATE FOR ITS LEVEL OF DANGER

LIMMITATIONS OF LIABILITIY 1470 - 147

1470 – SUPERIOR FORCE/ACT OF GOD
· Free form liability if it is considered an unforeseeable and irresistible event

1471 – GOOD SAMARATIN
· A good Samaritan is not liable if in good faith and absent of gross negligence or intentional fraud

1472
· Free from liability if disclosure of trade secrets for reasons of general interest such as public health and safety (whistle blowing)



1473 – VICTIM’S ASSUMPTION OF RISK
· Defendant can prove that:
· The victim know or could have known of the defect
· That the victim could have foreseen the injury
· I.e. even though the product is defective, the victim took unnecessary risk knowingly
· It must be proven that the person didn’t anticipate that level or type of risk
· Defendant can also escape liability if they can prove that at the time there was no scientific knowledge to prove that something was dangerous at the time
· Defendant can escape liability if the defect could not have been known and 
· Defendant can escape liability If the defendant was not neglectful of his duty to provide information when he became of aware of the defect

1477 – VICTIMS ASSUMPTION OF RISK
· Although a victim may be imprudent, it does not necessarily entail renunciation of his remedy
· Victim can still sue although he shares some of the liability
· Ex the victim can have 10% liability and the manufacturer has 90%
· Defendant’s liability will be reduced in proportion to the victim’s fault

1474 – EXCLUSION OF LIABILITY – “WE’RE NOT RESPONSIBLE” – not allowed
· Cannot exclude (cannot write “were not responsible”) or limit your liability for material injury caused through an intentional or gross fault
· I.e. gross recklessness or carelessness
· Cannot ever exclude or limit liability (cannot write “were not responsible”) for bodily or moral injury  (ex a hockey puck hitting your head at a hockey game)
· Therefore limitations of liability clauses are only valid for material damages

1475 – WARNING SINGS/NOTICES OF NON-LIABILITY
· It is a valid part of contracts if the party using it proves the victim was aware of its existence at the time the contract was formed
· I.e .stickers clued to lawnmower
· 1476 – The notice is invalid when you want to limit obligations to make reparations  in the respect of a third persons (it only counts as a warning of danger)
· Third parties did not sign the contract (ex: the lawnmower is given away to someone) 
· No different than: “Beware of dog” on certain signs



1478 – THE SHARING OF LIABILITY
· If more than one person is responsible for having caused damages
· Includes the victim if they committed fault such as assumption of risk
· Liability is shared by all in proportion to the seriousness of their fault
· 80% of damages caused by victim – 20% by other

1479 – AGGRAVATION OF INJURY BY THE VICTIM
· Defendant is not liable for any aggravation of the injury
· Defendant is not liable for any damages that the victim could have avoided
· I.e. mitigation
· Ex: if neighbours tree falls and breaks your window they are responsible for fixing the window. But if you don’t fix your window and then everything inside your house gets wet and ruined then you are responsible for that stuff

1480 – SOLIDARY LIABILITY
· Several persons have jointly taken part in wrongful act
· When it is impossible to determine which of them actually caused it
· They are solitarily liable
· i.e. each for the full amount
· i.e. Ford and Firestone
· I.e. the kids dropping rocks off a bridge
· Not 50/50...they are both 100% liable and the victim can chose who they want to collect from

1481 –ONE PERSON EXEMPTED FROM LIABILITY
· Refers to legal exemptions
· I.e. government in some cases (pot holes)
· Diplomatic immunity in some cases
· In such cases, liability is assumed equally by any other persons liable for the injury









CIVIL LIABILITY CASES
Harris V.s Ostromogilski – Punitive Damages Not Awarded
Related to punitive damages
Shared a taxi cab operation
Harris sues for damages and files a case in criminal court case for assault
Harris claims that the charter was violated 
Judge doesn’t give punitive damages
· Because Oscar was convicted in a criminal court he was technically punished 
· Therefore bodily, moral and material damages are awarded to Harris but not punitive because Oscar was already technically punished for the crime

Walker V.s Singer – Punitive Damages Awarded
She accuses him of rape which turns out to be false
He then sues her for damages to his reputation (intentional damage)
Judge does give punitive damages
· She wasn’t given punishment already  so she has to pay punitive damages

Farmakis vs. Canadian Tire (Ladder Case) 
He falls off the ladder for no apparent reason – the ladder was in great condition
He claims there is a lack of warnings on the ladder
It can be seen that there was glue from where the warning label once was
But that doesn’t matter because the cause of the injury was the man not the ladder
The ladder is at the low end of the spectrum in terms of needing a liable
	
Walford Vs. Jacuzzi Case
Walford is suing the store and supplier on behalf of her daughter for a slide that they installed on their pool that was not deep enough
The store did not know that she would be using it for an above ground pool
They claim that the slide did not have any warning labels
The courts decided that the store is not liable
Walford was aware of the danger and it was proved that she had told her daughter not to slide head first 
No causal connection between warning label and injuries
· The cause was actually that the girl didn’t listen to her mother



Morse Vs. Cott Beverages Case Punitive damages
Morse is trying to unscrew the cap of a soda bottle and it’s really hard so she uses a nut cracker
The bottle cap hits her in the eye and causes damages
There are no warning labels on the bottle
But the bottling company was aware of the danger and told Cott about having to calibrate their machines every so often
The bottle was too hard to open and was therefore defective because it did not do what it was meant to do  
Cott was therefore found liable
Court didn’t even find her partially liable for using the nut cracker
Cott did not take the necessary precautions.
Cott pay damages of 18000 and punitive damages of 36000 for machine that was not properly installed.
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