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Criminalization: the process by which behaviors and individuals are transformed into crime and criminals.
What is crime? Two ways to define it:
· Normative answer: What should be regarded as a crime no matter what happens in society – whatever goes against the norms in society is a crime
· Factual answer: Focused on existence. Whatever is considered a crime, against the law, is a crime
Four Ideas
1. Crime as a wrong in itself
2. Crime as a form of deviance
3. Crime as law’s product
4. Liberty Limiting Principles 
I. Crime as a wrong in itself
· Malum in se – evil in itself
· Maul prohibitum – evil because it is prohibited
· Eg. Some offenses will always be crimes even if they are not prohibited
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· There are variations in crime across the world – how can we define what exactly crime is? How can we get universal criminology?
· Decided that criminology is the study of “natural crimes”
· Behaviour that goes against human nature – violate human nature
· People are naturally inclined to be sympathetic to ease the suffering of others
· A natural crime goes against these feelings (eg violence and theft)
· A focus on harm done to others
· Assumption of duplicity/lack of pity were natural crimes
· Problems with natural crimes
· Always possible to find behaviour that offends but should not necessarily be criminalized (like lying)
· What if it doesn’t fit in category of natural crimes?
Efforts to look internationally to crimes and wrongdoings in massive contexts
· Criminology of state crime – harm done by state
· Criminology of human rights – harm done to other human beings
· Green Criminology – Harm done to the environment
II. Crime as a form of Devience
Two methods of establishing if something is outside the norm
	Angle Bracket
	Average

	· Malum in se
· Essence – the nature context of the action
· Normality/abnormality
· Prescribes – everything should be the same way. This is how it is. Tradition is tradition
· Counterfactually maintained – no matter how much evidence is against it, this is how it should be
· Doesn’t matter how many people are doing it, it’s still wrong.
· Opinions/morals
	· Factual answer to what is a crime
· Existence
· Usual/unusual – what is deviant is what is usual
· Not morality – if it’s the norm, it shouldn’t be deviant
· Description – desire to learn about the reality instead of relying on what an individual believes is correct morally
· If there’s a large amount of people doing it, it is the norm. 
· Facts

	
	


We should provide a factual answer instead of a moral answer
· To determine whether something is average or angle bracket ask “are facts relevant or not?”
Formal and Informal Norms
· And whether there is a presence of an enforcement apparatus
· Formal Norms
· Ex. (with apparatus): The Criminal Code of Canada is a formal norm with a way of enforcing the norms
· Ex. (without apparatus): International law provides a formal norm but has no legal way of enforcing these norms
· Informal Norm
· Ex. (with apparatus): A syllabus in a class is expected to be followed and is enforced
· Ex. (without apparatus): You are expected to not cheat on your partner but there is no enforcement if you do
III. Crime as Law’s Product
· Legal formalism – crime is a breach of law, it’s what goes against criminal norms
· Law is selective and partial, legal formalism hides this
· Crime as a constituted reality or social construction
· Product of concrete practices that shape reality into the idea of crime
· How social objects are interpreted – studying social control
· Criminologists to suspend what they believe is right and wrong and instead look at laws and why they exist and why some are prosecuted and others are not
· Law creates the reality of (ex. Spousal rape) as a crime
Criminalization as communication
· Penal populism – major political parties compete to be tough on crime
· Use criminalization to talk to people
· Using and making law for political gain instead of bettering the law
· Political gains take precendence
· Anti ‘system’, anti ‘experts’
IV. Liberty Limiting Principles – the reason for why something is criminalized – when and why a freedom is taken away
1. Legal Paternalism
2. Moralistic Legal Paternalism
3. Legal Moralism (first three doesn’t matter if you consent or not  substantive)
4. Harm Principle (last two concerned with consent  consensualist)
5. Offence Principle
Legal Paternalism
· Harm to self - The want to protect an individual from harm done to themselves
· Clear benefit, concrete protection
· R. v. Malmo-Levine et al. (2003)
· Supreme court deemed it constitutional to create laws regarding the criminalization of the possession of marijuana in order to protect people from themselves
· Offender and victim cannot be distinguished
· Victim is consenting to the potential harm
· Limiting liberty of the individual
Moralistic Legal Paternalism
· Moral interest/integrity of the person 
· Promote development of a “better person”
· Moral harm cannot really be defined as morals change from person to person
· Offender and victim cannot be distinguished
· Victim consents to the potential harm
· Seduction of the Innocent, Frederic Wertham, 1954
· Book about how comic book characters etc may be damaging to an innocent individual as they wear really tight clothing
· Things like porn is considered
Legal Moralism (In conjuncture with Moralistic Legal Paternalism)
· Concern with it being evil – because it is wrong
· Nature of the acts
· Not a consequentialist argument
· Not a paternalistic position
· No concrete victim
· Survival of society impossible without criminalizing immoral practices
· Not trying to prevent harm to an individual, more trying to defend a moral idea in society
· The Enforcement of Morals, Patrick Devlin, 1965
· How we need criminal acts to be penalized
· “Should not restrict freedom of consenting acts”
· Makes question of morality less important
	Substantive
	Consensualist

	Eg. Polygamy – people believe it is wrong because their morals declare that a person should only have one partner at a time
	Eg. Polygamy – everyone is consenting so therefore it is okay



Harm Principle
· Only a crime if it hurts someone that doesn’t agree to get hurt
· Focus on consent
· Need demonstration of harm (generally concrete harm – so not psychological)
· Principle of subsidiarity
· Moralism and paternalism are infantilizing
· On Liberty, John Stuart Mill, 1859
· Criminalization starts with the harm of others
· Criminal law should be used as a last resort
· Don’t want to limit a person’s liberty
· Clear victim and offender, victim doesn’t consent to the harm
Offence Principle
· Focus on consent – don’t want to be exposed to something offensive without consent
· Offensiveness is another tricky thing because different things are offensive to different people
	Principle
	Foundation
	Victim
	Consent?

	Legal Paternalism
	Harm
	Offender
	Yes

	Moralistic Legal Paternalism
	Moral Harm
	Offender
	Yes

	Legal Moralism
	Immorality
	Moral Order
	No concrete victim

	Harm Principle
	Harm
	Others (involved)
	No

	Offence Principle 
	Offence
	Others (observers)
	No



Crime as Conflict Principles
· Concrete Conflict
· Harm and offence principles
· Harm/offence to individuals are assaults against society
· Expropriation of conflict
· Conflict resolution = infliction of pair
· Crime and punishment are a powerful connection
· Easier to use criminal law on strangers than on people we know
Law as a source of Conflict
· Crimes without victims, Edwin M. Schur, 1965
· Possible to claim a “right” to crime
· Justification of prohibition less obvious
· Lack of efficiency endangers penal norms
· More complex
· People might say they have a right to do the crime
Victimless Crime – Paternalistic and Moralistic 
· Doesn’t create a direct victim
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