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Constitutional Law

· Constitutional Law: A body of law that prescribes the extent and the limits of state authority. Show the values of the nation. 
· Conventions: Unwritten rules, which are an element of Constitutional law even though strictly speaking they are not laws. There is a presumption that conventions will be obeyed, since if this is not done there are often political repercussions. An example of a convention is the office and powers of the PM. Conventions have no statutory definition or law describing definition of the prime minister. Lots of things we do are not written down. A convention is not a legal rule, not a law. It’s the way things have always been done over time - much just like a law. Not to be enforced by courts. Describe how legal powers are used.  If royal assent with held would have been political response, so conventions usually obeyed. If queen said no, we would make effort to change law. Convention might be used in court to interpret laws. Conventions are created: (a) by agreement, or by usage over time, (b) by recognition of parties over time that they are bound to follow the usage, or practice, (c) that there is a reason for the practice

· Charter of Rights and Freedoms (1982): A Body of Law describes limits and exercises of the power of the state- definition of constitutional law- Documents, case law, conventions. Examples of limits, extent of powers of authority of state.
· Notwithstanding Clause: If a body of government wants to pass legislation that is unconstitutional, they can do so in spite of the violation by relying on s. 33. These laws need to be revisited after 5 years, with this time limit existing because if legislation openly goes against the Charter, then they need to see if it withstands opposition after a number of years. An example of use of this clause was for Bill 101; the French only sign laws that existed in Quebec. Section 33 dilutes the power of charter to some degree b/c governments can opt out of charter when they go to sec 33.  Doesn’t imply every section of charter, however.
· Supreme Law: This refers to the Constitution and Charter, saying that all laws have to be consistent with them. S. 52 states that any laws inconsistent with the supreme law ‘have no force and effect’. Charter says that charter of rights ands freedom is supreme law of Canada.  Any conflict between any other statues of law, charter will govern. It’s trump card. It is entrenched. It can be only changed by amending formula. 
· Entrenched: Stuck. This means that entrenched laws cannot be changed by ordinary legislation, rather only according to amending formula in the Charter, which requires 7/10 provinces representing 2/3 of the population. This formula basically shows us how unlikely it is that the Constitution will be changed. 

· Ultra Vires: Outside (power) jurisdiction. This term is usually used referring to s. 91 and s. 92 of the Constitution Act, 1867, to say that if either order of government makes a law that is ‘ultra vires’ then it is unconstitutional. Whether or not the legislator is outside the power of the legislature that made the law.
· Doctrine of Paramountcy: Federal legislation will prevail (over provincial) where two properly enacted laws conflict or contradict each other. 
· Doctrine of Parliamentary Sovereignty/Supremacy: The notion that Parliament can make any law it wants. This flies in the face of the fact that the Constitution is the ‘Supreme Law’, which really gives the judiciary the highest decision.
· Parliamentary supremacy is a positivist, conservative notion, which was very prevalent in Canada until 1982. It basically means that the sovereign could make any law that the sovereign wanted. 
· This goes against the current state of Charter litigation which challenges government’s rights to make laws.  
· Judicial Activism: This is the opposite of Parliamentary Supremacy and basically means that courts are making laws, over stepping their bounds, by challenging the constitutionality of laws. Ideally, they’re not supposed to be legislators.

· Traditional activism: we have the Supreme Court of Canada, judges are appointed to jobs, they cannot be elected or removed for decisions that they make. They’re not immune from the popularity of politics. If the government passes law we don’t like, we get rid of them. We feel empowered, part of process. Judges are not bounded by limitations. Retirement age 75- Mandatory, come back supernumerary- Hired back on. Cannot be removed from office for decisions they make

· The positivist idea is that the judiciary shouldn’t interfere with making laws because they are not elected, can’t really be kicked out, and may not really represent the people. 
Evolution of Law in Canada 

· Our government system comes from England. BNA Act-1867, it prescribed the rules of government how to govern Canada, it is an act of British parliament. Set out authority of the provincial and Federal governments. Sec 91 and sec 92. Sec 91- Federal, Sec 92- Provincial powers. The British North America Act (BNA Act) of 1867 was the act for the governance of the colony of Canada. This Act set out the powers or the executive, legislature, and judiciary in Canada, and was the first constitutional document. At this point, only the British government could change the powers because there was no amending clause permitting the Canadian government to do so. 
· Until 1949, the highest court in Canada was still the Privy Council in England. 
· Regarding the division of powers, s. 91 outlines the federal powers (e.g. criminal law) and s. 92 outlines the provincial ones (e.g. property and civil rights). This division is not an exhaustive list of all powers, for example, the powers of the Prime Minister were left out. 

·  Before 1982, a lot of constitutional law dealt with the division of powers. For example, the provincial government tried to argue that gun registration and regulation was not under federal jurisdiction, as it involved property, which was under provincial jurisdiction (Note: they lost)

· The repatriation of the constitution took place in 1982 under PM Trudeau, so that Canada would no longer need to go to England for their royal ascent on everything (i.e. which was basically just ceremonial, i.e. a ‘rubber stamp’).

· Before implementing the new constitution, a legal case went before the Supreme Court of Canada to decide on to questions. First, did Trudeau and the federal government need consent from all the provinces by law? Second, was it required by convention? 

· The SCC ruled that there was no law requiring Trudeau to get consent from all the provinces, however they believed that convention did exist. Since conventions are unwritten rules, which are treated like laws (i.e. if disobeyed there are often political repercussions, and thus they are generally obeyed as if they are law) this was all a political disaster for Trudeau because he was worried about what would happen if he didn’t get consent from all the provinces. 

· There were conferences with the federal government and the provinces and the only way Trudeau was able to get agreement was by agreeing to s. 33, the ‘notwithstanding clause’, i.e. in spite of. 
· The Charter is a constitutional Bill of Rights. Before 1982, the Bill of Rights that existed was only federal legislation, and thus could be changed.

Constitution- Trudeau want to make laws from Canada, British had to give approval, but no authority to change constitution. Finally 1982 got constitutional documents. Canada Act- 1982, Act of British parliament. Absolves Br. Parliament of any legislative power Canada and grants Canada sole right to make own laws. Britain relinquishes its authority. The same act adopts an amending formula, and a charter of Rights and Freedoms. Charter of rights and freedom, seven provinces, and fifty percent of the population have to agree in order to amend the constitution. The Constitution Act incorporates the BNA act, but renames it the constitution act 1867 – this done in 1982 as well – includes the charter of rights and freedoms
Have judicial review- The courts and federal appointed judge, having inherited jurisdiction, our courts can consider any part of law. Court made decisions that limit the authority of government officials and legislation. So constitutional law doesn’t refer to any document in particular it just limits the powers of state. 

Ron Correli v. Duplessis

· Facts: 

· In the 1950s Jehovah’s witnesses were being harassed by the law for handing out pamphlets – Duplessis’s government was a Roman Catholic majority and rather conservative

· Duplessis’s want all of them arrested and brags about it too. But Correlli, a restaurant owner goes to the prisons and pays their bail – he’s a bondsuran

· In retaliation Duplessis orders the Liquor board to revoke Corelli’s license. Duplessis brags about this too, hard to prove though. Nevertheless, Corelli Sues

· Issue:

· Does Duplessis have the right to revoke the license for no reason?

· Rule of Law ( idea that we’re governed by a series of over-excluding principles, and law itself seems to suggest no limits on when the superintendent can revoke a license

· We have to see what the liquor license statue says about the powers that made that decision. If you look at it, no restriction on that persons power to revoke, or suspend liquor license. 

The Supreme Court holds that the superintendent can only act within the purpose of the legislation – which is to regulate alcohol – he was acting “ultra vires” – beyond his authority Absolute power to that official- Positivists believe in black letter law, that says well that’s the law and it’s okay with me.  But the Supreme Court says that doesn’t fit, in our law, there is no such thing as an absolute discretion, because there’s nothing specific. 

Let’s step back, what’s purpose of liquor licensing act? This is for regulated sale and distribution of liquor. That decision made from Duplessis to put someone out of business, who was bailing people of out prison for handing pamphlets. That was abuse of discretion. Looking at the purpose approach, there’s no such thing as unfettered discretion. Law can’t be arbitrary. So Corelli wins b/c of an abuse of power. Supreme Court of Canada makes decision about the limits of government’s authority.  

So the constitution does do things- Limits power of person, and power of legislations- Legislation is an act of state. State makes laws. Court can define and interpret that ability to make laws, prior to charter. Good example of rule of Law- Everybody is bound by law.  Law itself cannot be arbitrary- law equally applied to everyone- Natural Law approach. Can you argue the positivist approach? Court says No- USE NATURAL LAW APROACH. We never see absolute discretion…that would be arbitrary. 

Case: R. v. Drybones
· Facts:
-
Drybones, an Indian, is charged according to section 94(b) of the federal Indian Act, which states that if Indians are found intoxicated off the reserve then they are subject to imprisonment. 

-
At trial, Drybones is convicted. 

-
Drybones appeals for a new case (de novo) and is then acquitted of the charge. 

-
The Crown appeals and the appeal court affirms the decision. So, the Crown appeals again to the SCC. 
· Issues: * Note: This case takes place BEFORE the CHARTER *
-
Should we differentiate between individuals based on race with respect to those being charged with intoxication? 

-
Can this charge stand despite infringing on the Canadian Bill of Rights? 

-
Does the SCC have the ability to throw out this statute?

-
SCC: tries to figure out if this Bill of Rights allows the SCC to strike down federal law 

· Decision: Section 94(b) is inoperative, so the appeal is dismissed. 

· Majority Judicial Reasoning (Ritchie)
-
By reason of race, Indians are being denied “equality before the law” and “protection by the law”. 

-
S. 94(b) infringes on the aforementioned rights.

· This is a serious attack on Parliamentary Sovereignty, which is held up in the Gonzales case in BC 

-
Law is inoperative unless expressly declared by an Act of Parliament, in which case it would be able to operate notwithstanding the Bill of Rights. 

-
SCC can now throw out legislation (i.e. judicial activism), based on a precedent which says that the courts can strike down any unconstitutional law. 

· Minority Judicial Reasoning (Cartwright & Pigeon)
· Act is plain and clear in wording; no rule gives it any meaning. 

· Did parliament give court to declare law in operative?

· Cartwright says it’s plain and clear, no rule can give it other meaning, did parliament intend give power to declare law inoperative? 

· He doesn’t think they did. Only leg can do this. 

· They believe that the Court is overstepping their bounds

· Dissenting Opinion
· Believes that the Federal government has exclusive power over Indians
· As Indians, if majority is right, can’t have Indian Act because it treats them differently. But can treat differently if doesn’t take human rights.
· Argues that the Bill is an interpretive tool
· Words according to dissent are only rules of construction.
· There’s a presumption against implicit alteration of the law. Believer in positivism, courts don’t have right to alter existing statutory law. Our job is to do proper effect of law as in acted.  
· It’s a radical departure of British law making majority decision. We can’t find clear indication that bill of rights is supposed to override general principle to enforce rule of court over government.
· Because of this case there’s tension between the conservative view between parliamentary sovereignty and natural law – philosophical –

· The Canadian Bill of Rights is broadly worded and is a precursor to the Canadian Charter of Rights and Freedoms

· It express power by government to limit their own authority, it’s a natural law approach. Concern about traditional activism
· This case heavily influences wording and concepts behind the charter
· E.g. Inoperative laws, if they conflict with Bill of Rights, they include allowance for a “not withstanding clause”
· This case shows the court taking on a wide role as an interpreter of law
Essay: Two Models of Judicial Decision Making (1968)

· This essay was written well before times of the Charter. It was written at a time when the courts were very conservative. 

· Trudeau wanted to have an entrenched Bill of Rights and the question is whether giving the courts the ability to use it to get rid of legislation would be a problem, i.e. if we give the Supreme Court of Canada awesome powers, i.e. ‘super legislation’. 

· We all have to have a shared consensus about the authority and legitimacy of the courts because we believe in rule of law. 

· It compares our understanding of the judicial system in courts, with the new model if we were to pass a law to entrench the Bill of Rights

· The 
two models of judicial decision making are described as follows: 

A) Adjudication of Dispute (as it was then)

B) New Model of Policy Making 

· Components of the Adjudication Model (i.e. before 1982): 
1) Settlement of Disputes – this encompasses how cases get to court and how the judge figures out the results. 

2) Adversary Process – 2 parties present cases against each other and impartial judge decides. 

3) Established Standards – Substantive laws and legal processes which judges rely on. 

-
Note: Judges DO NOT have power of enactment (i.e. passing legislation), rather they have to use existing legislation to make their decisions. 
· New Model - What if judges were policy makers, i.e. political actors like legislatures? 

· They will be directed by special interest groups

· If a judge has a policy objective he/she may not be able to wait for litigants to come to him/her. Also, if litigants do come the specific case may become less important to the judge relative to that judge’s policy objective. 

· Law clerks have a huge impact on what happens at the SCC.

· Legislatures won’t have final say when there is a conflict.

· Judges new role will put pressure on the old model. 

· Adversary is A verses B. We the think system works, we think A and B both get competent lawyers.

· It’s not up to the court or the judge to find the truth. The Court is impartial, and unbiased. This is how we describe the court system.

· What does this new model mean?

· Anything in common with old model? We have standards that have to be met. When court makes decision to limit to which what has been brought to court.

· Important Feature- standards in adjudication model, judges don’t have the power of enactment. They only decide things on particular people and things they know. Apply legal rules that already exist. Some degree of creativity, law does change. How it presents itself particular dispute particular problem, still rely on body of law as they know it

· Main problem: Does our system fit the model or does the model undermine the legitimacy of the courts, i.e. by using it this way does it dilute our laws? If we are going to make the judiciary a ‘super-legislation’ then do we need to make changes, i.e. make judges accountable?

· Policy making court would mean that the supreme court becomes a super legislature, supreme court of Canada, can do something like enacting legislation, even if don’t enact legislation, they take legislation that’s out there saying that parts no good. 

· Morgantaller- decision this law is no good, but legislation: if you enact law like this will let it stand. Supreme Court tells legislation what to do. Shift in model of court.  Charter of rights and freedoms can’t make laws against treaty rights.   We expect people we elect in leg to be bias. We want them to think like we do that’s why we elect them. We want them to pass laws; we’re the majority – and that’s why we elect them. We don’t expect judges to be bias, but impartial. So now judges are doing something elected officials to do, but they’re not elected. We can’t touch them, can’t affect them. Should they be elected if they’re making social policy? There’s the rub.

· Traditional model settles disputes between individual persons; they make decisions to settle case, and to abandon case.  When Policy making is a project, the individual becomes secondary to political agenda.  Surprise to people in social policy arena. They forget that they are here to serve clients. 

· That’s a problem, take adjudication model and expand because it has implications for everyone. Show how things got to court and use it to determine its outcome. 
· Can be a conflict of interest: This model is contradictory to policy making agenda. Help people who don’t have money to take things to top.  It’s not an easy project. Interveners help, but don’t pick case just to help, you have to have right political agenda for them to get involve. With interveners which have political objectives. Then there is standing. Standing in a court proceeding, a party who has particular interest in a case. If involved, court will allow you to permit evidence. In essay, the notion of standing that have to be involved is going to be eroded, as the agenda expands and becomes more political. More people will get involved, standing will diminish. Move away from adjudication model, do we lose legitimacy, is it dishonest, to give a new project which different from original function? 
· Inconsistent with majority rule as political power, and our notions of democratic society, if Supreme Court makes enacting decision.  

· People complain about judges taking to much power.  When court steps over traditional line, the court is the final arbiter. Argument against fears. 

· Arguments: In Canada judges aren’t accountable, traditional activism just part of process

· Another argument: because adversary process that limits and constrains judicial making the court must preserve its power and prestige as an institution, and this will make it conservative. 

· But in cases see court not concerned about being conservative to save prestige.  

TAKE NOTE: Two oppose functions of adjudication model, and policy making model (social policy actions, rather than what happens to the participants – greater goods – also rejects legislation and takes it on itself). Is it appropriate for court to erode these functions? Remember article written well before the charter



Another definition that may be useful.

Natural Justice: This is an administrative law concept. Even though an administrative tribunal or process is not a court, and the procedures are often very informal, the law insists that even in the most informal procedure there are certain minimum guarantees of fairness. These minimum guarantees are known as natural justice and include the following:

1. A right to know the case against you.
2. The right to make full answer and defence.
3. The right to be heard by an impartial decision maker.

Natural Justice is a bare minimum procedural guarantee.


Since there have been many questions on the difference between the two, I thought I'd post their respective definitions.

Substantive Law: what you get, your substantive legal rights in contract, or tort, or family law, or criminal law, etc.

Procedural Law: How you get it. What steps are required to bring a law suit, how are documents to be prepared, served, time constraints etc. .
· Courts have gained their legitimacy through the Adjudication model. The introduction of an entrenched bill of rights opens up the Courts to the Social Policy model. What about an entrenched bill of rights causes this to happen?

·  

· A bill of rights is worded vaguely and is meant to be flexible. How is this different than traditional interpretations of the law in the adjudication model? How does the vague and flexible wording of a bill of rights lead to the courts adopting a social-policy-making role? 

·  

· You can also think about how much influence courts actually have. Do they write social policy? In a strict sense, no. For example, courts cannot police the public to make sure their decisions are being followed. Rather, courts make a statement regarding the status of a law in relation to an entrenched bill of rights. Their interpretation makes a social comment on how that law functions in regards to the bill of rights (we might understand the bill of rights as professing social values). In turn, legislators and the general public may have their views shaped by the court's interpretation.

·  

· Do these questions help you pin-point the relevant features of the Social Policy model? If not, give me an indication of what aspects are still confusing
· This is the way I think about it--an entrenched bill of rights guarantees certain rights and freedoms. I find the Drybones case helpful here to illustrate. What is at stake in this case? A law, the Indian Act, allows certain kinds of discrimination. The Charter of Human Rights and Freedoms guarantees and protects liberties we have. Previously, courts evaluated cases on the basis of facts--they did not make judgments on the status of laws.

· Consider the following example as an illustration of the difference between the models: say there was a law that states that "No pig shall be slaughtered for the purposes of food production in Canada." Under the adjudication model, a judge would determine whether a person slaughtered a pig for food, or if she slaughtered the pig for some acceptable reason. She wouldn't judge the merits of the law itself. However, say the entrenched bill of rights guaranteed all people the right to eat whatever they want. This protected right conflicts with the law in question, and the court is put in a position to judge how we should negotiate the tension between the two. Their decision influences social policy--If the court understands the bill of rights to protect your right to eat whatever you want towhen no harm is done to the animal producing the food, then that decision has the potential to affect future laws.

· Case: Reference Re: Section 94(2) B.C. Motor Vehicles Act
· Current Law (s.94 of the B.C. Motor Vehicles Act): A person who drives while prohibited from driving or with a suspended license is absolutely liable, i.e. with no defence and is automatically subject to imprisonment. 

· Fundamental Justice – refers to the basic principles and tenants recognized by common law, international conventions, etc. Basically, it refers to the basic components of our legal system, such as ‘due process’, ‘innocent until proven guilty’, and not only the “rules of natural justice”. 

· Procedural v. Substantive Law: 
· Procedural - how you get it (e.g. what you have to do to sue)

· Substantive - what you get (e.g. whether or not you have a case)

· so if you’re suing in contract law: what you’re suing for is under contract law, so it’s substantial, how you go about suing, i.e. going to the court, affidavit, etc, is procedural
· Respondent (challenging the law): 

· The respondent is questioning s.94(2) of the Motor Vehicles Act and arguing that this law has the potential to convict a person who really hasn’t done anything wrong, and give that person jail time. Basically, it is being argued that absolute liability and imprisonment cannot be combined.  

· It is being argued that this section violates s.7 of the Charter, which lays out the ‘right not be deprived of one’s life, liberty and security of the person, when that is done in breach of the principles of fundamental justice’

· BC motor vehicles make it mandatory to go to jail if you’re driving while under suspension – regardless if you know or not – that’s the problem. This is an absolute liability offense. It’s a very early charter case; reference is about whether or not this law is inconsistent with the charter – someone took on this case to find out if was constitutional or not

· They are arguing that fundamental justice includes both procedural and substantive laws. 

· Does court have authority to toss out law of no force and affect. One of the complaints about this project of declaring legislation of no force and affect is that the court does not have the authority, but Supreme Court says they do

· Appellant – Attorney General (Supporting the law): 

· The appellant is arguing that the law should survive for the sake of administrative expediency.

· The Attorney General also raised an argument of judicial activism, saying that the courts (which are unelected) should not have the job of changing legislation. This argument is immediately thrown out as the courts respond that the electorate democratically made the Charter and thus people basically gave the courts this power. 

· The Attorney General argues that the principles of fundamental justice refers to natural justice so can’t just throw out legislation, because all you get is procedural guarantees of trial, impartial judge, etc.

· On the issue of Procedural vs. Substantive - the crown is relying on the basis that charter of rights and freedoms is not substantive, it doesn’t give you that power – like the Drybones case – it’s just for interpreting – that’s what they’re saying – you have no authority to create substantial rights with the charter – it’s procedural only
· Crown argues that all the charter gives you is the authority to make sure there is a procedural guarantee of natural justice. 
· Crown got some evidence to support notion that it was procedural only, lets talk to the people who drafted the legislation and see what they meant when “said principle of fundamental justice”
· But court said they’re just civil servants it doesn’t matter what they say.
· They decided for themselves what parliament had decided for them – sort of dishonest! They choose for themselves substantial authority –  brings up debate of judicial activism – decides extent of own authority, chooses big authority, substantive authority
· The crown argues that the charter does not give you the power to throw out legislation and say things are of no force and affect, they say it’s only procedural – but the court says otherwise
· Judicial Reasoning:
-
The notion that innocent people should not be punished is a major principle and thus in a case like this, absolute liability offends the principles of fundamental justice (which is determined not to be only natural justice).

· Court says, what we mean by the principle of fundamental justice, if we read the charter in its entirety, it’s broad and ambitious, and looks as if the charter gives us substantive rights, not procedural (like innocent before proven guilty) substantive rights mean we get to turn over legislation. Court says get substantive rights. Procedural: Natural Justice – administrative law term, it’s entirely a procedural concept, it means that whenever there is an official act that affects you, you’re entitled to know the case against you, opportunity to  answer to that case against you, and to be heard by an impartial arbiter.  

-
In terms of being sent to jail, absolute liability should not apply, i.e. one should always be able to defend him/herself. 

-
Imprisonment obviously deprives one of his/her liberty, and thus violates s. 7 of the Charter. 

· According to this case any possible jail sentence combined with absolute liability will violate section 7 
-
In terms of determining if this violation is a ‘reasonable limit’, i.e. if it can be justified under s.1,  the objective is to get rid of bad drivers, but putting innocent people in jail still doesn’t make sense, so it is not justifiable. 

-
Absolute liability is ok for things like parking tickets, but not when jail time is involved. 

-
This law should involve strict liability thus enabling a person to argue his/her case. 

· Decision: Section 94(2) is not consistent with the Charter and the legislation should be tossed. 
Case: R. v. Oakes 
· Facts: 
· Oakes was charged with possession of a narcotic under section 8 – narcotics control act – the section requires that once the crown proves you are in possession of a narcotic, regardless of the quantity, the onus falls on the accused that it was not for the purpose of trafficking

· at this time the penalties for trafficking were much more severe than simple possession
· Oakes brings a suit claiming that s.8 violates s.11(d) of the Charter, i.e. the right to be presumed innocent until proven guilty. 

· At trial, Oakes is found guilty. At the Court of Appeal his appeal is accepted. The Crown appeals to the SCC. 

· Issue: The issue here is does section 8 violate section 11d of the charter, and if it does can it be saved under section 1?

· Decision: Appeal Dismissed (i.e. Oakes wins and the law is thrown out). 

· Categories of Presumptions: 
· We have a mandatory rebuttal-able presumption with a basic fact. 1. Without a basic fact, so the law presumes something (ex. Innocence – a legal presumption without a basic fact until proved otherwise). This one is a rebuttal with a basic fact. You had possession of narcotics. Then there is a lawful presumption you were trafficking.  Rebuttubal- person can disprove.

· Without basic facts OR With basic facts
· Mandatory or Permissive (i.e. with certain set of facts have to/may presume)

· Rebuttable or Irrebuttable
· Presumed innocence is rebuttable with the onus on the Crown to disprove. There are three ways to rebut: 

1. Accused raises reasonable doubt

2. Evidentiary burden

3. Legal burden to prove on balance of probabilities

· Judicial Reasoning: 
· Although this law only makes the accused prove innocence on a balance of probabilities, it still makes the accused prove innocence and thus it violates s. 11(d). It is a fairly obvious violation. 

· What about section 1, i.e. can the government justify this violation as a “reasonable limit”? 

This case gives rise to the “Oakes Test”, i.e. whenever you find a violation the government has the opportunity to prove that the violation is “reasonable and demonstrably justified in a free and democratic society” according to s.1, based on two criteria: 

(
Pressing and Substantial Objective – If when passing the law the government is doing so in order to accomplish something very important, then it is ok. Basically, need to look at the purpose of the law. Usually this is a low hurdle to meet. 
(
Proportionality Test – Is the violation proportional to the objective? 3 parts to determine. If “yes” to all (and to “pressing and substantial objective”, then reasonable violation and the law will stand:

a) Is there a Rational connection (between the legislation -  what it does and what is it trying to accomplish)
b) Does the action impair the right as little as possible 

c) Do the negative effects of the law not outweigh the benefit (if the law is not proportionate to the benefits, then law is deemed unconstitutional)
· In this case, the government is worried about narcotics (i.e. “YES” to “Pressing and Substantial Objective”) but regarding the “Proportionality Test”, there is no rational connection to the objective because possession of a small or negligible quantity of narcotics does not support the inference of trafficking.  So, it is unnecessary to consider the rest of the “Oakes Test”, and based on this, s.8 of the Narcotics Act is not a reasonable violation on s. 11(d), and thus it must be thrown out. 

· In this particular case it fails the rational connection – we don’t want people addicted to drugs, but if you find someone with a few seeds, we don’t want them going to jail – so it’s not rationally connected.  In making social policy, the negative effects of law can’t outweigh benefit.
Case: Ford v. Quebec 
· Facts:
-
A number of businesses were charged with violating the Quebec provincial statute requiring public signs to be in the French language only. 

· Issues are quite simple – main ones are section 58 and 69 of the Quebec of charter of the French language. Section 58 says that French only signs in Quebec, and section 69 says any name of a company has to be in French form
-
The business firms challenged the validity of the provincial statute on the basis that it violated section 2(b) of the Charter, i.e. Freedom of Expression. 

-
Ford won at trial and at appeal. Quebec is appealing. 

· Background to laws:
- 
Note: s.58 of the Charter of the French Language deals with French only signs, and s.69 deals with French only names of companies. 

-
S.3 of the Quebec Charter of Human Rights and Freedoms (QCHRF) is like s.2(b) of the Charter, in terms of content, i.e. dealing with Freedom of expression. The only difference is that s.2 (b) is entrenched and is a federal statute, while s.3 is provincial legislation which in effect can be changed. 

-
S.9.1 of the QCHRF is like s.1 of the Charter. 

-    Quebec legislators passed an omnibus bill which is (omni meaning all) all laws that we pass from now on or that we’ve passed will be exempt or affected in a certain way – in this case an omnibus bill which invoked section 33 of the CCRF, from now on, all laws that we (Quebec) pass are except from sections the charter of rights and freedoms (2 and 7-15). It’s omnibus b/c we know how section 33 ordinarily works, every time you pass a new law, you have you have to put a clause saying that it operates notwithstanding (name section of charter you know it violates) the omnibus way saves paper, it covers all the laws, all will be exempt from the charter of rights and freedoms. Question whether or not the invoking of section 33 saves 58 and 69

· Issues:
-
Should we distinguish between political and personal freedom of expression?

-
Should commercial expression be protected under “freedom of expression”?

· They challenged their fine in court on the basis that the Quebec charter of the French language violated their other rights that were guaranteed both by the Quebec charter of human rights and freedoms and the charter of rights and freedoms of Canada. Question is whether they successfully used section 33 – the notwithstanding clause – to exempt their language charter from the application of the freedom of expression from our charter.

· Attorney General (Supporting the law):
· One argument - The omnibus had been successfully attacked in Quebec, because rights and freedoms are so important, you have to name each one, each particular right, and this legislation is not particular enough. The Supreme Court of Canada says we don’t buy that, that part of the argument is wrong, omnibus legislation is a legitimate way to do it and you can’t always predict how a law will be affected. So omnibus legislation should be ok, it’s not always clear before you pass legislation how it will affect the charter. So the omnibus bill is good enough to exempt section 58 

· Quebec attorney general in trying to argue the validity of section 58 and 69 saying that it should be okay to have French language only on French signs, they had a number of arguments to support that position: 

· First: you should distinguish between the message and the medium, freedom of expression is about the message and not the medium and they’re calling the medium the language. Not so important to restrict language b/c the message is more important. Freedom of expression, you can say what you want and mean what you want, but you just have to do it in French. This is the important, guaranteed right, whereas the language is not guaranteed

-
Second: the Attorney General claims that in Quebec they have specific prescribed language rights, and thus since they are specifically prescribed by statute, they must be limited to only what the statute says (i.e. since says French only, means that). So in Quebec, in all our legislation we’ve made specific laws with regard to language, and that’s the specific laws we have. So you can’t argue a general language right in section 3, since we already have specific, and since section 3 says nothing about language, that’s their argument

-
Third: the Attorney general tries to argue that this issue is just commercial advertising so it is not a big deal regarding Freedom of expression, i.e. because it is just advertising. We already provided specifically for language right in the Quebec charter for the French language, so you can’t argue something general.

-
Fourth: If you allow section 3, freedom of expression, to be interpreted as a freedom to use English or other language, then you’re in direct contraction and you undermine everything they’re trying to accomplish with the charter of the French language. It directly contradicts the other legislative initiatives that are trying to protect the French language. 
· Decision: Appeal dismissed, i.e. the statute violates s. 2(b) and must be thrown out

· Judicial Reasoning: 
-
Court deals with these three arguments, to say that as far as separating the medium from their meaning, the language from the content, that just doesn’t work, b/c there’s a very important relationship between language and content, the medium is the message, and what more compelling argument can you have? Whole Quebec culture is based on the French language. So that previous arguments undermines itself

-
As for saying we’ve provided for French language rights, there’s a difference between rights and freedoms. Rights are things that government owes you. You have a right to language access (services in both official languages). Freedoms are different, they’re more broadly worded, and they’re entirely consistent with our legal approach to say that certainly you can have a  right to speak any language under the freedom of expression. A Specific described right does not mean you don’t have a broad undefined freedom. Language rights do not in anyway affect the freedom of expression. He also says, they’re advertisements, and they’re not so important – that’s the attorney general’s arguments – scope of freedom of expression should be decided by thinking of the kind of charter values we’re trying to protect. Commercial expression is not so important. In the US, they’re constitution protects commercial expression, but it’s different than our constitution. We do not have a right to property in our charter of rights and freedoms. Argument made here is that we don’t refer to a right to property. When the SCC of Canada rejected the right to strike, like a commercial expression it would not serve the same values that would justify its protection on the constitution. When we decide what to protect in freedom of expression, we can’t confine to specific kinds of protection (Note: This is from the Irwin Toy case where it was determined that Freedom of Expression protects anything that conveys a meaning or is meant to convey a meaning.) 

-
So, s.58 violates s.3 of the QCHRF and s.69 violates both s.3 of the QCHRF and s.2 (b) of the Charter. 

-
It can’t be saved under s.1 (Charter for s. 69)/s.9.1 (QCHRF for both s.58 and s.69)?

(
Pressing and Substantial Objective: There is a pressing and substantial objective of preserving the French culture (of which language is a large component) 

(
Proportionality Test:

· There is a rational connection 
· There is NOT a minimal impairment of the right by dealing with it in this fashion, and thus it is not proportional. 
· It is not a minimal impairment, as in order to preserve the French culture could just make French dominant. 

The rest of the judgment deals quite expressively with the 3rd argument. You violate a freedom. What’s the objective by passing a law like the Quebec language of the French charter – they’re trying to protect their culture. Court says there is a rational connection between the laws and their objective, but the problem for the attorney general is that they have not proven that the exclusive use of the French language is necessary to achieve that objective and they do not minimally impair the right b/c if you made a law to require French to be prominent language, you’d achieve the same end. The argument that Freedom of expression contradicts what we’re trying to accomplish by French only, the court does not buy into that saying that it would more accurately reflect the real picture of Quebec as it is if you only require French to be the dominant language. Section 58 violates section 3 and is not saved under section 9.1. Remember section 33 worked for section 58. Section 69 violates section 3 and section 2b and is not saved by 9.1 or 1 in the CCRF.  

Case: R. v. Big M Drug Mart Ltd. 
· Facts: 
-
Respondent operates drug store in Alberta, and challenges the constitutionally of an act to stay open on Sunday – lord days act – says you cannot transact business on the lords day effective from 1907

-
Big M is charged and loses. On appeal Big M wins. 
· Issue:
-
Does the Lords Day Act infringe on the freedom of conscious and religion in the charter, and if it does, is it then justified by section one? 

· Note: There are two possible ways to characterize the Lord’s Day Act: 

1)
Religious perspective – securing the public observance of Christianity 

2)
Secular perspective – providing a uniform day for rest from labour 

· Attorney General (Supporting the law):
-
The attorney general concedes that the act does have a religious purpose. He says all we need to worry about, however, is what its effect is – purpose is not that big of a deal – and court says both purpose and effect are important

-
As well, the Attorney General attempts to argue that since Canada doesn’t have an establishment clause, like the U.S. does, i.e. saying that government cannot make laws favouring one religion, thus it should be allowed. Note: The Court immediately rejects this, saying not to look at the U.S. Constitution. 

-
Basically, the Attorney General is saying that the infringement is justified because need a day of rest and Sunday is the most practical. 

· Decision: Appeal dismissed and law thrown out. 

· Judicial Reasoning: 
· Legislative aims and objectives have to be consistent with charter values. We know that if there was such a law to enforce a state religion it would be of no force and effect.

· So if the stated purpose of this act is to observe the Christian Sabbath, it would therefore be unconstitutional and of no force and effect. The minimal effects would not save such a law, b/c the effects test – {remember the section 1 stuff – what’s the objective, pressing and substantial, and if it’s important, then we see if its effects are proportional to it’s objective} – we don’t have to go to do the proportionally test, because we cannot get of the gate as far as the its stated purpose is concerned

· We don’t need to talk about its effects if its purpose violates the charter 

-
Basically, since the purpose of the Lord’s Day Act offends Freedom of Religion, the effects (of providing rest) can’t save it. 

-
Charter safeguards minorities from the “Tyranny of the Majority”, i.e. from being coerced into believing or doing/not doing something based on the religion of the majority. 

· Favoring one religion over another one is destructive over the religious freedom of the collectively

-
People of other faiths have the right to work on Sunday, which is not their Sabbath. The Lord’s Day Act coerces non-Christians into not working on Sundays.

· Section 27 of the charter embraces multiculturalism unlike the Lord’s Day act. 

· Purpose of section 2a (freedom of conscious and religion) is clear – the manifestation of non-belief is just as important as belief – you’re free not to believe in anything. 

· Government can’t make people observe a religious practice for a sectarian purpose. 
· By charging a business for being open is using the criminal wing of law – people should not be charged criminally. The court comes to the conclusion that the true purpose of the act is to compel the observance of the Christian Sabbath. 

· Is this a reasonable limit? The attorney general tries to argue that this is just a uniform day of rest, convenience of common day of rest, necessary for health to have day of rest – they bring in social science evidence not to be a workaholic. 

· The attorney general wants to argue the secondary purpose of the act as a day of rest – they say using the day observed by the majorities by far outweigh the most practical way of doing it – court rejects this argument of practicality – it’s a secular justification – the courts had never held that lord’s day act was held for a secular purpose – it was always held for religious purpose – by finding the act has a purpose which is religious we don’t have to figure out if its effects allow us to justify it – its unconstitutional by its stated objective. 

No opportunity to discuss its effect if its purpose is unconstitutional. 

· Case: Jones v. R.
· Facts: 
· The appellant is a pastor of a religion and he home schools his children. If you want to come school your children all you have to do in Alberta is apply for certification, and inspector comes to your house and asks questions about your curriculum – as long as it’s consistent with guidelines with province standards you can go ahead with it. Mr. Jones had objection to having to ask province

· Mr. Jones not happy that he has to ask for state permission – I don’t take orders from the state, I take them from God. You’re asking me to subvert the authority from god, and make the authority of the state more important, violating my convictions – that’s what he says – violating his religion – argues 2a like above, and section 7, liberty.

· He’s charged under the Alberta school act (says you have to go school above age 6 and under age 16). He refused to apply and negotiate and the government would not come and inspect unless he asked them to – so you have a standoff here. They’re not really compelling him; they’re compelling the appellant’s children.
· Issues:
-
The constitutional question here is whether the school act violates his freedom of expression or section 7 

*
Note: Jones acknowledges that important objective of requiring a certain level of education, by providing good secular education, thus all he really is saying is that the action of having to ask for the certification is the violation. 

· Decision: Jones loses and the Act remains.

· Judicial Reasoning: 
· The freedom of religious argument: the court wants to look at the purpose of the school act – regulate the education of the young, it was a secular goal, no religious purpose. If the effect of the school act is to interfere with religious practice then it would violate section 2a of the charter.

· In this case both the purpose and effect are relevant in trying to decide the constitutionality of this law. The appellant says acknowledging the authority of the state is inconsistent with his religious convictions. If he’s sincere about his belief, then certainly the school act has some purpose about his religious belief. We’re not in a position, says the court, to question the validity of his religious beliefs, so we wont make a ruling – wont deal with that issue.

· But the court can question the sincerity of the belief when it’s relied on to get someone out of a law. 

· The Supreme Court says lets presume that that really is his religious conviction. The state also has a compelling interest in the education of children. So it does infringe the right (by allowing the validity of the belief). Now, is it justified?
-
Must look at purpose and effect: The purpose of the enactment of the Act was to regulate the education of young people in the province, i.e. a secular purpose, so ok. Regarding the effect, we must presume that his beliefs are real, i.e. we can’t question his beliefs, and so if the effect violates his religion then there is a violation of his Freedom of religion. 

-
Can this violation (i.e. the Act) be justified? YES!

(
Pressing and Substantial Objective: There is a compelling and important interest and objective by the government to regulate children’s education. 
(
Proportionality Test:

· There is a rational connection 
· The violation impairs the right as little as possible.
· The Benefits outweigh the negative effects
It does not disallow Jones to teach the kids, just gives him a method to do it legally. So, there are very minimal requirements and intrusions facing him in order to get certified, and thus it is proportional to the important objective.

The act does not stop him from providing education outside the school system, in fact it expressively allows it or provides for it – sets a low hurdle. The prime objective of this legislation is to determine if students are being educated in a proficient way. How can Jones’ argue that the school act is intrusive? How can he argue that this law is invasive even if he’s compelled to comply? He can’t successfully argue, because he doesn’t know what the curriculum is. It’s not like he asked them what it is, he refuses to even get to that point. The very act that he has to ask permission is the extent of the intrusion – very hard to argue! A requirement to show a person giving instruction is certified is demonstrably justified in a free democratic society and so to is the requirement to make application to get certified. Minimal intrusion in religious rights is this case. It’s okay to make people comply. 

· Dissent: 
The dissent is not so stark, the result is the same – the majority says it violates a freedom of religion, minimally, but we can justify it. Wilson in the dissent says it doesn’t even violate any freedom of religion – it doesn’t even violate his freedom of religion, it accommodates it and seeks to insure that education is adequate. This act does not violate section 2a or section 7.  
Case: R. v. Keegstra 
· Facts:
-
Jim Keegstra high school teacher in Alberta who taught students about holocaust denial, his lectures were highly anti-Semitic. 

· He was charged under section 319 (2) for promoting hatred against an identifiable group. Before trial he brought an application before the court to quash the charge because it violated his freedom of expression. He wasn’t denying what he said; he was just arguing he had the right to say it. 
· At trial the court held that the section did not violate the charter. 319 (3) gives an opportunity of a person accused to prove the things they said were true – kind of a reverse onus – if proves true, then he gets off. He was convicted. 
· At the Alberta court of Appeal, however, the court agreed with Keegstra saying that section 319 violates section 2b and 11d, and cannot be saved by section 1.

· Issues:
-
Does s. 319(2) of the Criminal Code (which prohibits the willful promotion of hatred against an identifiable group, i.e. (that is not true, part of private conversation, etc.) infringe the guarantee of freedom of expression found in the Charter? 

-
Is the presumption of innocence (protected by the Charter) unjustifiably breached by the Criminal Code, which affords a defence of “truth” to the willful promotion of hatred, but only where the accused proves truth of the communicated statements on a balance of probabilities? 

· Decision: Keegstra was convicted and although s.319 (2) was found to violate the Charter, the violations were determined to be reasonable, and thus the law was upheld. 
· Judicial Reasoning:
-
SCC, at the majority opinion, they talk about whenever we look at the violation of expression, you need the Irwin toy analysis – Irwin toy is a Quebec case that said there was a law that said you cannot target advertising at anyone under the age of 13, they challenged it saying it was unconstitutional, and the SCC said what kind of speech is supposed to be protected – this confuses the issue – freedoms as we know it are broadly worded, unlike rights.

· So Irwin toy says anything that conveys or attempts to convey a meaning is protected speech or protected under the freedom of expression. 

· Convey a meaning: not necessarily words, other ways of communicating too. 

· What they say, when they’re considering what it is to convey a meaning, unless its violent, that will not be protected under the freedom of expression – there’s the foot in the door – anything violent – the crown argues that you shouldn’t consider hate speech as protected expression b/c it’s violent and because it insights people to violence or promotes violence. It may be a legitimate argument, but the court says that this is not violence; the expression itself is not violent, so still protected speech.

· The crown also raises the argument under section 15, the section which promotes equality, and section 27, multicultural section, so the argument was since 15 and 27 are parts of the charter that are all about equality rights and multiculturalism so you cant use section 2b, part of the same document, to protect things that undermine 15 and 27, that’s an argument rejected by the court. 

· No, says court, if we’re trying to decide if this is expression, anything that conveys or attempts to convey a meaning is expression – forget other arguments at this stage of the argument. It’s a very liberal interpretation of what is expression – all speech is protected by the charter under section 2b. 

· This statue in the criminal code that convicts somebody of willfully promoting hatred does violate their freedom of expression. Now the question is, can the government or state justify that violation or infringement of the freedom of expression – go to section 1 analysis.

-
Can this violation be justified? YES!

· (
Pressing and Substantial Objective: what’s the pressing and substantial objective that section 319 is trying to come up with? Protect equality and promote multiculturalism and prevent harm. Harm principle comes in handy b/c we ask ourselves what kind of harm. Harm caused by hate propaganda, what kind of harm are we going to prove? Hard to measure and quantify. This case is more philosophical than others and not as precise as others. No precise link between harm we’ll describe and causation. But we can appreciate that the group targeted will feel bad. It harms society in general too b/c violence becomes easier to commit once a certain group is marginalized. SSC sets the tone for interpretation in the end. Once they make decisions on how we should interpret things that part of it is binding. There is a pressing and substantial objective; it assumes without precise causal empirical links that there are harms caused by the willful promotion of hatred.

(
Proportionality Test:

· There is a rational connection ( is there a rational connection between having a criminal offense for hate propaganda and that important objective of preventing that harm? The majority opinion says sure there’s a rational connection: it shows that we severely disapprove, because we’re using criminal law and we’re very concerned about equality and multiculturalism – we’re so concerned that you’re feelings wont be hurt or violence will not be committed in the future – they say it has a deterrent effect and it publicizes the value of persons.
· The violation impairs the right as little as possible, based on the fact that they say the criminal code as worded is broad, and is left open to interpretation. The minimal impairment is not only broad and vague, however, it’s a fairly crafted statute accorded to the majority. The word “willfully” means it’s a full mens rea offense, does not apply to private communications. It has to focus on a group we can identify. So it’s a narrowly defined statute. The defense of truth is also available to the accused. He can have an honest mistake in belief, but they’ll have to prove that. An honest mistaken belief does not save you in this section
· The benefits of the legislation outweigh the negative effects. Hate literature falls into the category inconsistent with court charter values. Those questions we asked if they were subject to protection of the charter as free expression – we weren’t allowed to ask what kind of speech it was when were trying to decide if violates section 2b, we are allowed to consider that once we’re looking at the proportionally test b/c we’re now balancing the method and the worthiness of the thing we’re protecting – we protect everything, then we justify limiting that by looking at the value of the thing affected. Do we protect hate mongers and child pornographers? Yes we do, but we’re allowed to limit those freedom protections, because we now ask about the value of the speech. In the “Do the negative effects outweigh the positive objective?” part - The hate literature falls into a category which is inconsistent with court charter values; it is then easier to justify limitation. Limiting the right only has an affect on the impact of comparatively worthless speech; the category is narrowly defined, and does not catch a lot of stuff.
· Dissent:

· The dissenting opinion (understand: they’re not trying to help Keegstra, they’re saying is it a good thing to do to limit people’s abilities to discuss these issues and problems. Is it good to have a criminal offense for someone who everyone thinks is a blowhard?) does agree that anything that conveys or attempts to convey a meaning is protected under section 2b, they do agree the speech is not violent in form, then they say it’s not an attempt to incite people not do anything (Hildebrand thinks this is a stupid thing – obviously they say these things to get people riled up – and everyone knows Ethan Cole has genital herpes). 

· They do agree that you cannot create broad categories of speech and then limit them, but they say this criminal code offense does restrict speech based on content. That’s not supposed to happen! They also argue you shouldn’t rely that (about 15 and 27) they say these sections promote debate and broad democratic ideals and you shouldn’t use those and section 2b to be limiting things. 

· It’s contradictory to oppress people from speaking. You can’t balance free speech and multiculturalism in the abstract. It is an infringement of section 2b. The dissent agrees that the objective is pressing and substantial to prevent hatred, avoid racial violence, and promote equality. What about proportionality test – falls down - a rational connection between the objective and the law is weak – you can’t show the law suppresses these attitudes; you can’t show it suppresses these types of speech. It would also catch some legitimate expression. 

· Also the bad part is that these people get platforms and wide publicity which is very negative. One reason why dissent says these laws are bad laws – giving publicity to people that otherwise wouldn’t get it. What about minimal impairment – broadly worded – what does hatred mean? What they’re saying is that the statue doesn’t really tell us what it is – this a complaint about the lack of empirical content when you limit free speech. It’s too vague – we don’t have actual harm, we presume harm – we haven’t properly defined the word hatred – that’s a problem the dissent has with the decision. 

· The dissent also says the bad effects do outweigh the minimal benefit, it catches too much, it strikes up the content of expression, and it’s too important and fundamental a right of freedom of expression to limit. Our society concentrates on self actualization and individual freedom. 

There’s a separate analysis on presumption of innocence: 

section 319 (3) – yes violates section 11d, is it pressing and substantial, yes, rationally connected, yes, b/c harder to defend what you’re saying when willful promotion of hate is proved – it’s a minimal impairment of presumption of innocence cause they’re on the balance of probabilities as a standard of proof– didn’t work for Oakes – but here because as 

Hildebrand thinks: – they think freedom of expression, saying bad things, puts you lower on a sliding scale. The negative effect of the infringement does not outweigh the important objective, but the dissent – no rational connection between the objective and the requirement of the accused to prove their innocence – is saying that it’s too onerous – not enough resources for accused. 

The Dissent says, as much as you might disagree with what Keegstra says, it’s a concern when you tell people what they can and can’t say, or they’ll be charged criminally.  

Case: R. v. Butler
· Facts:
-
Butler charged with selling pornographic materials according to section 163 of the Criminal Code

-
Police came in and seized everything and charged him with a variety of things, all stemming from their “obscene” nature. 

*
Obscene: dominant characteristic of the work is the undue exploitation of sex, i.e. which is degrading.

· Butler challenges the constitutionality of the legislation according to the Charter
· Hicklin Test (used to determine obscenity – 1892): 
· “Anything is obscene if it has a tendency to corrupt those whose minds are open to such immoral influences and into whose hands such publication might fall”

· establishes the state as moral guardian of society (subjective and judgmental) – by 1952, test was gone, state no longer considered guardian

· Tests of undue Exploitation (since removal of Hick. Test) to determine obscenity:
1. Community Standard of Tolerance Test – Does it go against the decency of the community? 
· Intuitive; shared standards of decency in a community – not what we will approve of, but its what we will tolerate others being exposed to
· Considered a national standard
· Varying standard in sense that it has the potential to change with time
2. Degradation Test (superceded all others) – Is it harmful to society (women)?
· In context of sexual material, it’s material that would degrade members of society

· Material may pass community standards test and yet fail degradation test
· Extent of harm is determined by society

· Not a moral question, it’s a harm question

· Degradation must be “out of hand”

3. Artistic Merit (internal necessity) Test – Serious authors must have freedom in a work (artistically), but this undue exploitation must have relevance to advancing the overall theme, not “dirt for dirt’s sake”.
· Ex – illustration of sexual material is essential/necessary for the artistic merit of the material
· Relatively low threshold of determination of obscenity
How do these 3 Tests work together?

· Categories of Pornography
· Sex and violence – Always obscene

· Sex without violence, but still dehumanizing – obscene only if risk of harm is high 

· Sex without violence, and not dehumanizing – Not obscene unless child porn

· It must cause harm in order for it be obscene (determined by community)

· Even if the material fails the first two tests, there is still the possibility that it will pass the artistic merit test

· The legislation does indeed infringe S. 2(b) of Charter (freedom of expression)
· Decision: Appeal dismissed. 
· Judicial Reasoning: 
-
The Criminal Code does violate Butler’s right to expressive activity. 

-
The court rejects the defence argument that the law is too vague (i.e. and it’s up to judges to interpret). 

-
Can this violation be justified? 

(
Pressing and Substantial Objective: The objective, which is important and legitimate, is to prevent harm to society (although their not the moral guardian of society) caused by marginalization of women. Harm is assumed (no need to demonstrate empirical (observed) evidence). There is also no shifting purpose for legislation – it was merely a slight change in the definition of the purpose since its inceptions. The Appellant says you can’t just have a shifting purpose, cant say the criminal code has changed. The SCC says not shifting purpose, refined interpretation. Court says potential for harm has increased, VCR and internet, revolutionized pornography overnight.
(
Proportionality Test:

· There is a rational connection, as there is a causal relationship between pornography and harm to society. 
· The violation impairs the right as little as possible, because it doesn’t catch erotica (good porn) or other artistic works, or private viewing of these obscene materials. It is important to note that the reason is to prevent harm to society. As well, further counseling/education does not solve the problem better than criminalization. Kind of expression that legislation is limiting is inconsistent with core Charter values. Legislation allows for the prevention of harm and protection of societal values of equality
· All in all, the benefits of this legislation outweigh the negative effects, thus it is necessary to maintain this legislation in order to prevent harm, with the only consequence being economically based. 
· the legislation is indeed merely a minimal infringement of individual rights guaranteed by the charter

· Criminal Code is preventative in nature and serves as a deterrent

· Court determines that the law is definitely justifiable according to section 1
Case: R. v. Sharpe 
· Facts
-
Sharpe is charged for possession of child pornography, based on s. 163 which says that “every person who possesses any child pornography is guilty of an indictable offence.” 

-
Note: not guilty if the child pornography has artistic merit, or a purpose in terms of education, science, or medicine (i.e. “public good was being served”).

-
Sharpe conceded that distribution would be an indictable offence, but says that possession should not be one, arguing that the law is unconstitutional by infringing on freedom of expression. 

· How can you argue harm, if victimless crime? We punish for doing, not thinking. 

-
Sharpe argues that the law is “excessively sweeping” (i.e. because of potential imprisonment).

· Defending on possession, not publication. His only argument is about possession.
-
Sharpe won at trial – where the judge maintained that there are problems with the law with regard to simple possession of child pornographic materials. Court of Appeal agrees with Trial judge.

-
The Crown, appealing to the SCC, conceded that the criminal code does infringe on freedom of expression, but tries to argue that it is justifiable under s. 1. 

· Issues
-
Is possession of expressive material protected by the right to freedom of expression?

-
Does prohibiting possession infringe the right t liberty?

· Decision: Appeal allowed. Sharpe loses.  

· Majority Judicial Reasoning: 
· Can this violation be justified?

· They feel they do not need to prove empirical harm – meaning you can assume that such material could potentially result in harm to children

· There are a number of defenses available to the accused

· Because this form of speech is protected by S. 2(b) of the Charter
(
Pressing and Substantial Objective: The objective/purpose is to protect children from harm and this is definitely pressing and substantial. 

(
Proportionality Test:

· There is a rational connection between child pornography and harm to children. Although there is no scientific proof of a causal relationship between possession and harm to children, none is required, rather we can assume that child pornography:
· promotes cognitive distortions

· fuels fantasies that incite offenders to offend
· is used for grooming and seducing of victims
· leads to abuse of children 
· The violation is a minimal impairment of individual rights, but there are two exceptions:
i. Creating material from own imagination for own personal use by accused

ii. Creating material of accused for own personal use (sex video depicting oneself not doing anything unlawful and for one’s own use)

· So, to this extent the law CANNOT be demonstrably justified under s. 1. 

· However, if we read into the law and make an exception for the two cases above, then this will not undermine the force of the law. 

· So, on the basis that the definition of “child pornography” does not include the above two cases, so then the statute is reasonable and justified under s.1.
· If the law punished these exceptions, it would essentially be punishing people merely for their own thoughts
· Dissent (L’Heureux Dube) – “the extremist view” 

-
Individual freedoms such as expression are not absolute.

-
Regardless of how created, all child pornography is harmful to society.

· Child pornography is harmful to society – tolerating sharp writing stories is harmful to society

-
Parliament has the right to make moral judgments through legislation

-
The dissent follows the above rationale of pressing objective and rational connection, but adds that there is minimal impairment of the right in all cases (including the two exceptions from above). 

-
The benefits of the legislation far outweigh the costs of limiting the right; therefore the intrusion on the privacy rights of pedophiles is justified in protecting the privacy of children. 

· Appellant’s Main Point: You are affecting my privacy right if I’m not intending to show it to anyone else…how can you charge me unless you invade my privacy rights, how will u know I have it?

*
Note: the dissent agrees that the appeal should pass, but is even more extreme in how far the limit should go.

LHD: saying you must not read any exceptions into the law – i.e. all child pornography, no matter how it is produced, must be included in the offense according to this legislation

R v. Morgantaler

Note: Barrister – goes to court, Solicitor – does paperwork
This case is an example of someone who disobeyed the law on purpose – got charged on purpose in order to challenge that law – legitimate form of civil disobedience

· Facts:
-
Law he was challenging was section 251 of the criminal code – in order to do that – they opened an abortion clinic and starting performing abortions – the criminal code does not prohibit abortions – it says you have to meet certain criteria, do things in a certain way, etc…section 251 says you cant have an abortion unless you meet some procedural requirements – e.g. have to ask an abortion committee permission, 3 people, approved to credited hospital, committee decides if you get an abortion based on protecting the health of the woman applying
· Morgentaler contends that the legislation breeches section 7 of the charter (Right to Life, Liberty and security of the person)

· Issues:
-
Do the abortion provisions of the Criminal Code infringe the “right to life, liberty, and security of the person” in a manner inconsistent with the fundamental principles of justice?

· Decision: Appeal allowed and legislation thrown out. 
· Majority Judicial Reasoning: 
-
Majority opinion is Dickson – says lets look at preliminary issues – preface my reason with the following observation: the court is not a super legislature, not here to second guess parliament, the court is not here to decide policy issues, and we’re not going to enter into the abortion debate. It is true that the court has new responsibilities with the charter, make sure laws conform to it – this law is intact by invoking section 7 – the right to life, liberty, and security of the person, and the right not to be deprived thereof except in the accordance of fundamental justice.
· The appellants say that life, liberty and security should be broadly defined – liberty make your own decisions – Dickson says lets step away from that issue – we don’t need to decide if it’s a pro choice issue or not – look at the procedural requirements of the law and decide that way – what we say is that the procedural elements of this law are arbitrary and unfair and the procedural requirements in themselves will deprive people of security of the person.

· Dickson defines security of the person as ‘protection from inference’, be it physical or emotional – so if the state interferes, they have to do so in accordance with the principles of fundamental justice. 
· We’re not going to talk about a right to control or make decisions about a woman’s body – simply, state inference with bodily integrity (health care) and state imposed emotional stress are a breech of the security of the person. – as defined by Dickson

· This part of the criminal code is a profound interference with the security of the women who want abortions – profound b/c it appears arbitrary – also breeches s.o.p. b/c if there’s a delay to get an abortion, it can cause delay – up to 6 weeks – which is an increased risk to health based on the stress and more traumatic to your system the farther along in a pregnancy you have an abortion. 
· Arbitrariness between commissions – we need strict definition – almost 60% of hospitals at this time were unaccredited to perform abortions and only half of the remaining 40 bothered to get the paperwork. The law in the way is applied appears arbitrary. 
· Lack of standard = procedural flaw – and b/c of these problem, it’s a failure to comply with the principles of fundamental justice.
· Basic tenants – basic principles of our legal system – how do we find that  procedural requirement that appears arbitrary and unaware, how does violate our principle, what is the basic tenant – there’s a defense in the criminal code, section 251 says an abortion is against the law unless, and the procedural requirements are spelled out as a defense, and the breech of the basic tenant, if there is a defense provided by law it must not be illusory or arbitrary – it can be illusory b/c even when conditions are met person might still not be able to get them.

· So the defense seems illusory – b/c woman in some areas (rural) are harder to access hospital, some doctors don’t want to perform, etc.

· But crown says if where you live can’t get a abortion, take a bus to where you can, 

· But Dickson says not fair for the law to compel people to travel, should be universally available. 

· We conclude, because of the procedural requirements of the statutes (STAY AWAY FROM THE ABORTION DEBATE ON ITS MERITS ALL TOGEATHER) we’ll conclude the procedural requirements being arbitrary and unfair hold out an illusory defense thereby violating section 7 in a away that’s not in accordance with the principles of fundamental justice. Now ( section 7 violated, we go to the Oakes test:

-
Can this violation be justified? 

(
Pressing and Substantial Objective: Dickson says that the pressing and substantial objective of the law regarding abortion is the protection of the interests of the pregnant woman, and the secondary is the interests of the fetus and the project is to balance these two interests.  

(
Proportionality Test: All 3 parts FAIL
· There is not a rational connection as even the means of implementing the legislation are arbitrary and unfair. 

· The rights are greatly impaired because there is only an “illusory” defence.

· The costs (i.e. physical and psychological) far outweigh the benefits.

-
The legislation, s. 251 is of no fore and effect.

Does not meet the proportionately test in Oakes b/c the procedures are arbitrary and unfair, so we lose a rational connection, we impair the right more than necessary – b/c you hold out a defense that might not be available (means the defense of getting it through the procedures as listed in section 251), when women meet certain criteria, they might not get it, or you can cause delays which cause emotional stress and a physical danger to health. The effects are out of proportion to the objective to the extent where the law delays the procedure it defeats the objective of protecting the woman’s health – its affect outweighs its objective. Appeal granted. Section 251 (4) determined to be of no force and affect.

· Dissent (McIntyre)
-
The appeal should be dismissed for the following reasons: 

· The primary objective of the legislation is to protect the interests of the unborn child in his opinion
· Wants to dismiss the appeal b/c says the criminal code does not provide any right to an abortion, the criminal code as worded operates on a presumption against abortion and gives you a limited defense
· Says you ought to defer to the government – a bit positivistic and believes in parliamentary sovereignty – government has decided that abortions are not okay, and they have the power to do that – courts are not here to solve abortion issue, not here to replace parliament’s views with judicial ones – even the courts do not have an unfettered discretion (e.g. Corelli v. Duplessiss) – charter refers to the rule of law

· The courts cannot resolve the issue on the basis of how many judges may favour “pro-choice” or “pro-life” and then impose their views on the law. 

· The courts should not abandon its judiciary function, they should not adopt the right to debate public policy – just like Two Models of Judicial Making
· There is no constitutional right of abortion. Although we have a constitutional right to have one’s body be free from state interference, a little stress and anxiety is reasonable. 

· McIntyre also refers to statistics that seem to demonstrate that the procedural requirements are in no way limiting the number of abortions being performed in Ontario – therefore believes that procedural requirements are not restrictive

· The contention that the Criminal Code defence is illusory cannot be supported.

· According to McIntyre – any change in the law ought to be accomplished by parliament

· Concurring Opinion (agrees but for different reasons) – Wilson 
-
The appeal should be allowed, and the legislation thrown out for the following reasons: 

· says this case is mostly about the right to liberty (about security)…charter values talk about rights of the individual – it’s a balancing act

· She wants to discuss choice, which she feels are the real issues. The right vs. the good dichotomy: The good is what we think of which is fluffing to us. The right is the arena where the state has the authority to interfere and we expect them to. And the right is the question of right and wrong, and usually the state can interfere when our concept of the good life harms or has a negative impact on other people. 

· State is not the moral guardian, but once you harm someone, the state can impose restriction – that’s the task of the legislature – it can only interfere with issues of the right. She says abortion falls within the class of protected decisions. It’s a profound and ethical decision for the person making the decision. 

· Since decision to terminate a pregnancy is a protected decision section 251 of the criminal code violates section 7, b/c it takes the decision away from the woman, and gives it to a committee – and the criteria of the committee for making this determination are unrelated for the criteria of the woman of the procedure might have. 

· Dickson says security of the person is at issue, but she says even if you can prove you don’t have that impact that Dickson says you do, it would still violate freedom of conscious and freedom of choice, therefore not consistent with principles of fundamental justice. 

· Abortion is a moral and ethical issue and according to Wilson, 251 Violates section 7 on the liberty issue, freedom of conscious, and freedom of choice issue, not on the procedural fairness issue
· Section 1, we need to justify it, the Oakes test. 
· The objective is pressing and substantial Wilson says that primary objective of legislation is the protection of the fetus. She says it’s a valid objective and the role of a woman’s right to make decisions is much more complicated when she’s pregnant, but at what point during the pregnancy does the protection of the fetus become pressing enough to take away ability to decide for herself, at what point does the state interest become compelling enough to justify that interference?
· She says you ought to recognize a developmental progression, so in the very early stages of a pregnancy a woman’s right to choose would be paramount, but as it develops the state would then be justified in interfering. 
· The legislature leaves out the when out of it all together, so leave it up to them when they can, but Wilson says sometime during second trimester. So this fails the proportionality test b/c it takes the decision away at all stages of the pregnancy, does not impair right as little as possible. As the pregnancy develops the states ability to interfere would increase according to her.
Understand 3 decisions, Majority, Dissent, and the concurring opinion.
Be concerned about how this relates to the essay two models of judicial making 

 R. v. Seaboyer 
· Facts: 
-
Seaboyer is charged with sexual assault and wanted to lead evidence of past sexual conduct to prove that he did not inflict the bruises. 

-
Gayme is charged with sexual assault, and he claims that the girl was the aggressor 

-
Both appellants are arguing that the “rape-shield laws”, which restrict the right of the defence to cross-examine and lead evidence of the complainant’s historical sexual conduct, deprive them of their right to “life, liberty, and security of the person inconsistent with the principles of fundamental justice” (s. 7). 

-
Basically, the Crown argues that the legislation creates a fair trial, while the Appellants argue that it prevents a fair trial. 
· 3 exceptions in which evidence about pervious sexual experiences can be admitted:
-
General rule of evidence is that “all evidence is admissible as long as it’s relevant”.

-
Evidence is inadmissible “where its prejudicial effect is greater than its probative value”, i.e. it is more distracting to the trial process than effectively acting to prove something relevant in the case.

· Section 276 of the CC says you cant put in any evidence of the complainants sexual activity with anyone other than the accused unless its for 3 very limited purposes: 

· a) rebutable evidence (to rebut an issue raised by someone else)

· b) If an accused person takes the stand and raises issue of character (so if the crown raises it). 

· c) or specific instances tending to prove identity of the person at that particular time or support an honest and mistaken belief

· all these require a voir dire and the complainant is not a compellable witness
· Issues:
-
To prevent a certain type of evidence going in – section 276 and 277 of the criminal code excluded evidence or cross-examination regarding a complainant’s (victim/ and witness in criminal process) sexual conduct on other occasions. The accused is challenging these laws

· Decision: Appeal allowed and legislation thrown out. 

· Majority Judicial Reasoning: 
-
S. 7 of the Charter is definitely infringed. 

-
Can this violation be justified? 

(
Pressing and Substantial Objective: The main purpose of the rape shield law (276) is to exclude people raising the issue of the twin myths (fallacies), false presumptions that are associated with this kind of evidence – history of complainants sexual history is of little probative value – didn’t prove very much – but it was a highly prejudicial effect (like photos of a killed victim in a murder trial…). In the rape case, typically, you used to be able to say did you have sex with someone else last week – this is the twin myth – women were promiscuousness, so they:

a) Were therefore untruthful, and 

b) Women who have sex consent every other time, very unlikely that they didn’t consent this time. That use to be the mode of attack – attack character - in order to raise reasonable doubt.

Also, 3 subsidiary purposes of this legislation are to protect the integrity of the trial evidence:

· The idea here is that bad evidence often makes judges and juries acquit people who ought to be convicted, 1st subsidiary

· The 2nd one is to encourage recording of sexual assault – they’re worried about being re-victimized and embarrassed. 

· And the 3rd is to protect the privacy of the complainant.

· The problem we have is the impact of this law. It excludes relevant evidence which can be used by the defense. We’re committed to provide a fair trial for the accused. The general rule is only evidence that proves something has to be logically probative of something that’s relevant to the issues at trial unless it’s excluded for some other reason – all relevant evidence should go in. 
· So if you found a law that excluded relevant evidence then that would be inconsistent with the principles of fundamental justice. So how do we reason to decide whether that is relevant to an issue – then trial judge has job of balancing the value of the evidence, its probative value vs. its prejudicial effect.
· The Majority opinion also believes we can’t assume that all the evidence under the blanket of exclusion will be necessarily worthless. If the accused had an honest belief they wouldn’t be guilty. What about a motive to fabricate – another myth is that women agree, then they change their mind later and call the cops later
· By blanket exclusion, we don’t get to do this balancing act. Excludes relevant evidence, prevents a judge from deciding, prevents finding of truth, and goes against the rule the innocent should not be convicted. We need a law that prevents the twin myths put also provides a fair trial. The crown wants to say: what’s the big deal about 276, there are many laws like that, it’s like hearsay – statement made by out of court declareant, and the truth of the statement is at issue.
(
Proportionality Test: 
· Can 276 be justified? It is rationally connected, it does exclude the right evidence, but it excludes too much when we’re talking about impairing as little as possible – have to balance, yes we have pressing and substantial objective, but its impact on the accused to a fair trial is too severe. Fails first part of proportionality test - So Section 276 is of no force and effect. The majority says: don’t go back to the old regime, we don’t want twin myths back, we now have to focus on the propose or how the use of the evidence is put to, irrelevant evidence will have to be excluded, relevant evidence gets in, judge will have to determine if probative value exceeds the prejudicial effect.

· Cannot re-attack victim, jury has to be fully informed to keep out the twin myths. A voir dire is required (jury is excused when you make your relevancy arguments). Majority Opinion codified by the Criminal Code. (Rule of evidence is substantive law – put up) (note: in any other trial, character is an issue, it’s okay to attack credibility except in these type of cases, where the witness is the victim)

· Dissent:
· She wants to go over history of discriminatory beliefs and sexual assault cases – that’s how we got this kind of law. Sexual assault is not like any other crime – woman target, man perpetrator - largely unreported, and L.D. says on the increase.

· Women don’t report b/c of fear of reprisal (Majority opinion says that too), also women are worried about the filtering of information. 
· Says Common law distrusts sexual assault victims today. Under the old rules you can attack sexual history and victim’s character. 
· Concept of Relevance – Majority says this is the major detriment, but she says that relevance is just viewed with stereotypes and can be viewed with twin myths – 
· L’Hereux Dube says that all that the history of the complainant’s sexual assault with the accused is admissible, anything else is irrelevant. 
· She says section 276 does not violate the charter – the accused has no right to bring forth this type of evidence. History shows us we cannot leave discretion in the hands of judges according to her

· Her goal is to eliminate sexual assault and promote reporting by victims

Jeremy Bentham – Anarchical Fallacies

· Founder of utilitarianism – greatest good for greatest number of people

· Nature and function of rights – he’s talking about things which make him sound like a positivist. He’s calls the preliminary observations anarchical fallacies – he thinks the declaration of rights of man is lawless (French national assembly 1791) – he sees it as a justification for the revolution itself – and b/c of the vague notion of rights, you’re inviting anarchy by saying rights exists before law and you undermine the authority of law. He maintains that the French Declaration allows for a state of anarchy and lawlessness, b/c it provides for rights of individuals w/out specifically defining the rights themselves or the extent of such rights.  
· Words have a variety of meanings, figurative expressions preferred to simple ones, trite, unsentimental, meaningless or vague – like our own charter! What does a declaration on human rights presuppose – a natural right. They exist prior to law/government by definition. Nature of positivist critique – pg 234 – propositions implied - There are such things as rights anterior to the establishment government. No such animal has a right until it’s created as a legal right by government according to Bentham – does not believe in natural rights. 
· Number 2, you create a natural right and in the declaration you say government can’t take away these rights. 
· Number 3, governments that exist derive their origins from formal associations or conventions. Bentham says that citizens are required to agree. Big objections here – went cant define them – but they’re really intriguing – he says that once we say we have the right to liberty the state cant take it away – Bentham says right to liberty is absolute. He’s made an observation that’s not really accurate in the way he attacked the declaration. 
· He’s a positivist, saying the only way you can describe a right that makes sense is that it exists by virtue of a government legally creating it, the government is in a position to coerce you, and they do not need any agreement for coercion. T

· The government also has to carefully describe exactly what the right is and its extent – anything else will lead to anarchy – he concludes by saying that (pg 334) “whenever you’re about to be oppressed…” saying no such thing as a natural right.
· How do we define what natural rights are – they’re inherent and universal – so they exist whether we exist or not. We’re trying to figure out what we mean about natural rights, and what it means to be a human being. Appreciate that he complains there’s no such thing as a natural right – it’s a philosophical notion – it exists in the abstract – we can all agree at some level there’s certain features of being alive and certain rights we ought to have – he makes serious omissions, like definition of property in order to make his case. He’s a positivist, and believes the only rights which exist are ones invented and enforced by proper authority

John Stuart Mill – On Liberty

His arguments are very accessible when compared to other philosophers – on liberty talks about the nature and limits of state power over its citizens. Makes reference to the progressive nature of society, we can govern ourselves. The idea is that we’re in a representative government – we vote people in/out – they’re accountable. Notion is, in democracy, people in government are giving “me” what I want – makes the observation that’s not exactly true. 

What’s true is that it’s government of each but all (or most) – we’re talking about the potential tyranny of the majority – democracy works great if you agree with most people. Mill says even in a democracy, as free as you are, freedom is illusory, b/c really you’re free to do as you’re told by the majority – so even in a democracy we have to recognize the rights of the individual – we have to prescribe limits on the authority of the government. 

The sole reason the government can use to justify punishment or coercion is self protection of any person. The only time the government can interfere in your life is when you might harm somebody else. The majority of citizens are only entitled to stop you if you want to harm one of them. If you want to harm yourself, it’s okay, like not wearing a motorcycle helmet – but there’s some limits – if when you harm yourself you end up harming others – he doesn’t justify it if you have a family, or owe money, etc…but you can only be sanctioned by force or law to interfere with the harm you’re doing – cant be punished for your own extravagance on your own (gambling or drinking) – not the state’s business as long as your not harming others. Over his own body, the individual is the sovereign – you can educate or persuade people, avoid them, but you cannot coerce them – solely based on utility – he sees it in the permanent interests of man as a progressive being. 

3 freedoms guaranteed absolutely (or almost absolutely) in society:

(1) Freedom of conscience and expression

(2) Freedom of association

(3) Freedom to pursue life as one sees fit ( crucial to Mill’s philosophy

These notions of natural law, making the state justify its inference is very much John Stuart Mill, and is very much seen today in the SCC and in the US jurisprudence system. 

What about the unpopular view – he says it’s at least as important as the popular one – and we have to legally protect the person who wants to tell us the popular view – necessary in democracy. No justification in silencing the dissent according to Mill. How can you suppress someone unless you know the conventional wisdom has to be true? Nice summary on page 284 – importance of freedom of expression – page 286 –you are not minimally impairing someone’s right when you stop them from making their own decisions – you have the freedom to decide for yourself, self-determining rational being, even if you ruin your own life, your freedom to do that is more important than the ruination. We can see that in the charter and in its interpretation.
