CLASS 4 Negligence

Negligence
· The careless causing of harm 
Purpose: 
· To compensate for harmful, risky actions conducted carelessly, but to allow for careful risk taking
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Elements of Negligence
Duty of Care
· Why should the defendant care? (relational analysis) 
Standard of Care 
· How should the defendant care? (Analyze the act or omission) 
Causation 
· Who should care? (is there a connection between what the defendant has done and the injury suffered by the plantiff?) 

All 3 elements must be met to impose liability for the tort of negligence 

Duty of Care: Elements
· For there to be a Duty of Care, there must be: 
· Reasonable foreseeability (the one who didn’t put the horeshoe on is the one liable for the kingdom being lost) and 
· Proximity 
· But even if there is a duty of care, a court might not enforce it due to : 
· Public policy 

Reasonable Foreseeability 
Objective test
· Would reasonable person have foreseen risk that harm would occur?
· Slip and fall on icy sidewalk in front of the store
· In Florida?
Not Subjective 
· Opinion of either plaintiff or defendant does not matter
· Not perfect-Average 

Proximity
Proximity means close and direct
Physical
· Contractor and tools
· Careless driver hits a bridge 
Social
· Parent and child
Commercial
· Bar and drunk driver
· Manufacturer and consumer (Donoghue)
Asks should there be a general duty for the relationship?
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Public Policy 
What effect would a duty care have on society and legal system? 
· Open the floodgates for litigation 
· Stock market loss
· Interfere with political decisions
· Professional regulatory
· Hurt a valuable type of relationship
· Mother and unborn child


Special Case: Duty of Care for statements 

Legal Tests
· Reasonable Foreseeability 
· Communicated on a serious occasion 
· Made in response to an inquiry 
· Defendant was paid for the statement
· Statement of fact v. statement of opinion 
· Disclaimer 

Proximity
· Defendant knew that the plaintiff, either as an individual or a  member of a group might rely on the statement; AND
· The plaintiff relied on the statement for its intended purpose
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Standard of Care
· Focuses on the defendant’s actions or omissions
· Defines how much care a person with a duty of care must exercise 

Standard of Care: Legal Test 
· Reasonable Person Test: What would a reasonable person in the position of the defendant have one? 
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Ethical consideration: who is this “reasonable person”?
· The reasonable person plays a big role in negligence law setting the standard for our behaviour. Whether or not a defendant is liable depends in a part on whether or not the defendant acted like this reasonable person. 
· The reasonable person was once called “the reasonable man” . To what extent might this standard have been influenced by a particular group of power-holders in society? Who were those power- holders? 
· Might this standard still represent what is “reasonable” for a certain group of people? It is ethical to use this type of standard, given this risk? 
· Is it ethical to use an objective rather than a subjective standard? What are the ethical arguments in favour of an objective standard? What about the ethical arguments in favour of a subjective standard? 
The Reasonable Person Weighs 
Severity of the Harm 
· (Magnitude) 
Likelihood of its occurrence 
· (Probability) 
Cost of avoiding the harm 

Social Utility 
Fire truck 

Sudden Peril 

Standard of Care for Professionals 
· Professionals must act as a reasonable professional would under similar circumstances

Standard of Care for Professionals 
· Standard is higher than a reasonable person in general 
· Must act as reasonable professional
· No allowance for inexperience
· No allowance for exaggerated credentials 
· Standard may be higher still for specialist or expert
· Must act as a reasonable expert would act 

Limits to Professional Standard 
· Remember hindsight cannot be used: focus on information reasonably available to defendant at the time
· DNA evidence
· “Errors of Judgment” are different than carelessness
· Choice of medical procedure 
Compliance with approved or statutory standard
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Standard of Care for Products 
Product Liability 
· Harm caused by manufactured products
· Strict liability in the US
· Manufacturer liable for any defects

Negligence in Canada
· Manufacturer liable only for careless defects in design
· Manufacturer usually strictly liable for manufacturing defects
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Duty of Care: Appraisal man does have special knowledge because he had the contract. Report convinced 1.4 million. No disclaimer but was paid for his services in the contract.
Legal test of elements. :  Duty of care  foreseeability , proximity 
Application 
Negligence… calculated it wrong






Causation 
Third Element: Who caused the harm? 
The but-for test 
· Would the plaintiff still have suffered harm, “but for” the defendant?
· What happens if you take the defendant “out of the picture”?
· If nothing changes, plaintiff still suffers:
· Defendant did not cause loss
· If the plaintiff does not suffer then: 
· Defendant IS cause of loss
· Defendant must be cause in fact and in law of the plaintiff’s injury. 
· Factual causation: the “but for” test. 
Legal causation: Remoteness

Factual Causation: but –for test
· Would the plaintiff still have suffered harm, “but for” the defendant?
· If the defendant have not been careless, would the plaintiff still have suffered the same injury? 

Applying the But-For Test
· What happens if we take the defendant out of the picture? 
· If nothing changes ie. the plaintiff still suffers the same injury, then the defendant did not cause the loss. It would have happened anyway.
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WHAT HAPPENS HAS NOTHING TO DO WITH CARELESSNESS
· No liability no negligence 
· Broken leg and doctor sets the cast wrong. The man with broken legs dies of aneurism. Doctor is not liable. 
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Not having security is the cause of the injury 
But For test – if there was a security guard would the outcome be different/ if there was a hand rail 
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Legal Causation: Remoteness
Rule: No liability if the loss is too remote 
· Something happens and harms someone but you cannot envision it 
· Car takes to long to merge into another lane and person in ambulance behind dies. The car is not liable for the death of the person in the ambulance.
Test: was the type of harm suffered reasonably foreseeable
(even if how it happened was not)? 

Remoteness
Duty of Care: The scope of the people to whom you might be liable 
Remoteness: The type if injury for which you might be liable. 
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Exceptions to Remoteness
· Thin Skull -
· Thin wallet
· Intervening Act

Defences
· Contributory negligence
· Voluntary assumption of risk (“volenti”)
· Illegality-see book 


Contributory Negligence
Definition
· Occurs when the plaintiff partially responsible for injusry that defendant toriously caused: the plaintiff’s own careless was a cause or added to the injury he or she suffered. 
	Damages reduced to reflect plaintiff’s contribution to harm 

Apply the same tort analysis focusing on the plaintiff’s action: 
· Did the plaintiff breach the standard of care? 
· Was the plaintiff’s carelessness a cause of the plaintiff’s loss?

Impact of Liability
· The plaintiff’s damages will be reduced to reflect the plaintiff’s own contribution to his/her injury 
· The judge will apportion liability ie. will decide what percentage of the loss would fall on the plaintiff.
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Voluntary Assumption of Risk 
· Definition:Plaintiff freely accepted both physical and legal risk of injury (gave up right to sue)
· Volenti is a complete defence: if the defendant can prove that the plaintiff freely accepted both the physical and legal risk of harm, then there is no liability. 
· Because of the harsh result( ie. the plaintiff recovers nothing) the courts have adopted a narrow approach.

Establishing Volenti 
· The plaintiff must clearly accept the physical risk (“I accept that I might be harmed”) and the legal risk (“I agree that I won’t sue you as a result”)
· To be valid, the defendant must have drawn the plaintiff’s attention to the exclusion clause or waiver
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Ethical reasoning 
Fact straights- paragraph on what the story is 
State the law
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Case Study: Question 2

Facts: John Brokaw was interested in purchasing an
‘apartment building. Concerned about the price, he contacted
Lonnie Hauser, a property value appraiser. Brokaw explained
in great detail that he needed to know, as precisely as
possible, how much the apartments would generate in rent.
‘The final report provided by Hauser stated the property was.
‘worth §1,400,000. The actual value of the property was.
$1,000,000. Hauser says he should not be responsible because
he'had reasonably assumed that the same rent would apply to
every apartment.

ssue:

Legal test:

Application:
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But-For Example

]
.

Poisoned professors and careless doctor.

Evil law professor mixes rat poison into the coffee of
two other professors.

Some poison into one cup
Alittle more poison into the other.

Both rushed to hospital, treated by same doctor in same.
careless way

Instead of pumping stomach gives pill
First professor dies.
Second professor dies
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Imagine both rushed to hospita, treated by same doctor in
same caring way
‘Doctor pumps stomach

First professor now lives!

Second professor still dies

Did the careless doctor cause the death of the first
professor?

I Do the butor test
b oves

Did the careless doctor cause the death of the second
professor?

© Do the butfor test
N
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Kauffman v. TTC, facts ‘

Mrs. Kauffman was exiting a TTC station.
She was going up an escalator, and the
escalator had metal hand rails, not rubber
ones. Some young fellows ahead of her
started to fight, and they tumbled down the
escalator. The youths fell on top of a
businessman, who in turn fell on Mrs.
Kauffman. Poor Mrs. Kauffman was injured
in the melee.

Mrs. Kauffman sued the TTC. She argued
that the TTC was negligent because . |

(a) its escalator did not have a rubber hand
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Kauffman v. TTC, con’t

To prove factual causation, Mrs. Kauffman
had to establish that:

(a) If there was a rubber handrail, she would
not have fallen (and so the failure to have
one was a cause of her injuries), and
(b) If there had been a security guard present,
she would not have been injured (so not
having a security present was a cause of
her injuries). ).

Take a minute to think about how you would,
state the "But for” test in this context.




image11.png
Kauffman v. TTC, Legal result

The evidence, however, did not support Mrs.
Kauffman's arguments.

The court held that there w& cMHRS23, Module 4 - Required Ac
that the injuries could have

either a rubber hand rail or the presence of a
security guard. Even if these mln?s were there,

Mrs. Kauffman would stil have fallen and been

injured.

According to the But-for test, the TTC was NOT
a cause of Mrs. Kauffman'’s injuries.
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Proving Factual Causation

Standard is a balance of
probabilities.
1 “More likely than not”
1 “More than 50%”
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Example

15 you accidentaly drop some and the cargo sparks
heavy cargo on the fioor of a When it hits the fioor..

‘® [

and the whale ship.
plodes and sinks as
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Example

Plaintiff does not wear seat belt in a car and is subsequently

na serious accident caused by the defendant’s carelessness.

The plaintif’s injuriesare much mare serous than they
‘have been had she been wearing a seat belt.

Plaintif sues for Stmiltion.

The Judse holds the plaintiff contrbutaril . The
Judse apportons theAiablty a5 follows: PN, 45% and
Letendan criver, S5%.

‘What i the maximum amount that the plaintif can now
recover?
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Volenti! You try it! \

I Your client operates Raftors Inc., a
white water rafting adventure company.
You have been asked to do two things:

1. Draft a waiver that will allow Raftors
to use a volent defence successfully
if they are sued for an injury a
customer sustained while rafting with
Raftors.

2. Draft recommended procedures for
how to present the waiver to customers.
What should Raftors make sure to do
with this waiver? -l
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Striking the right balance ‘

Striking the Right Balance brnem
\

High Caution High Risk:

No one wil take risks due to People il take too
liablty. risk much risk. Others will
taking is necessary for e injred, and e
immovation,

REASONABLENESS
art, and even becomes oo risky.
freedom. Freedom is
compromised.
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Pro Tip: Proximity &
PrECEUEDY v aesty cuntiotins s cose

category of relationship is subject to a duty of care, then!
‘can simply follow precedent and assume that, yes, there!
be a duty of care in future cases in the same category.

Examples of well-established duties of care:
Doctor-patient

Lawyer-client

Manufacturer of goods - user of goods
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Risk Management: Use
Disclaimers

Notice and Disclaimer: This PowerPoint Presentation is for
informational purposes only. The information herein is
legal information, not legal advice. Negligence is a
complex legal matter. If you believe that you have been
the victim of negligence or if you believe that you may
have committed the tort of negligence, please seek
professional legal assistance.
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The Reasonable Person

'MEET THE REASONABLE || The Reasonable Person sets The
PERSON ‘the standard for how much Reasonable
care we must exercise. Person is our
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