Important points to remember
1. Charter rights are not absolute , they are all subject to section 1 (provides rights and limits them)
2. Some charter rights are subject to override, s. 33
3. Charter rights were deliberately described in broad language (Ex: freedom of expression is applied to more than just what we say) allows judges to give meaning to these words.
The Charter – Basic Process
Application of Charter
· Applies to the Gov’t not private individuals
· Claim that the legislature OR the actions of gov’t actors (police) violate the charter 
· Legislation and action
· Government actors refer to the role of the actor or institution. Ex: distinction between colleges and universities. Gov’t has direct control of the administration of colleges, but universities are not.
Infringement of Rights
· Interpretation of scope of rights
· Purposive/Large and liberal approach to interpretation: interpret the words broadly when trying to define the scope of the right
· What does it mean and what does it apply to?
· Is this right infringed?
· Is the right violated as it has been defined?
· Can the gov’t justify that infringement
· Justification of Infringement (Section 1 analysis)
· Must show that the infringement was authorized by a law
· Oakes Test: The gov’t has to show that the objective they are trying to obtain/reason they are infringing your rights are pressing and substantial objective
· Proportionality Test
· Rational connection – way in which they are infringing your rights is rationality connected 
· Minimal impairment – when infringing upon ones rights they are doing so as little as possible
· Proportionality – show that the impact on ones rights is outweighed by the benefit they achieve. Positive must outweigh the negative effects.
· If any of these steps are failed the action of legislation is unconstitutional
· Remedies (S. 52 or 24) – happens if one if the proportionality tests fail
· What are we going to do about it?
· Find the provision to be unconstitutional and it is struck down (52)
· S. 24 – Ex: Evidence that police got by violating ones rights must be excluded from the case
· Butler Case Example
· Application of Charter: does the charter apply? YES – it is legislation
· Arrested for owning, possessing, and selling obscene material
· Butler said this violated his freedom of expression
· Infringement of Rights? YES – legislation infringes the attempt to convey meaning
· Justification of infringement? YES –
· No remedy because the legislation have found it to be constitutional

· Critiques from the “Left” of Constitutional Rights Protection
· Failure to protect socio-economic rights
· Failure of judges to protect rights (poor against the rights of the rich) (poor against the rights of the rich)
· Threat to democratic action
· Critiques from the “Right”
· Threat of judicial activism
· Broad language gives judges too much scope to interpret broad meanings. (S.1 test means that the court has to weigh the diff policy options; judges are not good at this)
· BUT judges must interpret broad wording
· Aboriginal Perspective
· Charter of Rights is a failure for aboriginal people as it does not reflect Aboriginals conceptions of society
· Aboriginal conception is cosmological: part of a greater whole
· Does not privilege rights of individuals but the responsibility of the individual to a group
· Charter undermines Aboriginal interests both individually and in groups
· Section 33
· Whether or not we should have this section that allows the gov’t to acknowledge they are violating the rights but one must suffer for 5 years
· The court can be very aggressive in how it protects rights; 
· What does S.33 mean for our system?
