Informed Consent, Substitute
Decision Making, and the Family
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compelency, revisited

*  What does it mean to be competent or incompetent?

* Isthere a clear, non-arbitrary line between the two?

* competency: “an ability to perform a task”

e criteria of competence varies according to the task in question
and varies for the same person over time...

e competence and incompetence are rarely total...

Standards (or tests) of compelence...

What are the cognitive standards required for a patient to
be considered competent to make medical decisions?

¢ 1. Inability to express or communicate a preference or choice.

e 2. Inability to understand one’s situation and its consequences.
¢ 3. Inability to understand relevant information.

* 4. Inability to give any reason at all for the decision being made.

e 5. Inability to give a rational reason (though other non-rational
reasons are given).

e 6. Inability to give risk/benefit type reasons.

e 7. Inability to reach any decision whatsoever.




“Standards of Competence”
Allen E. Buchanan and Dan W. Brock

* Three different “Standards of Competence”

A. Minimal Standard of Competence (focuses on
autonomy, more ‘subjective’)

B. Outcome Standard of Competence (focuses on
beneficence, more ‘objective’)

C. Process Standard of Decision-Making Competence
(balancing autonomy and beneficence)

See Chapter 2, Case 1 for
more information on the
case of Scott Starson

“Standards of Competence”
Allen E. Buchanan and Dan W. Brock

* Expected benefit/harm assessment changes the required
level of competence to make that decision...

e accepting a beneficial procedure requires minimal competency

e refusing a beneficial procedure requires maximal competency

* “The greater the risk relative to other alternatives (...)
the greater the level of communication, understanding,
and reasoning skills required for competence to make

that decision” (28).

e soft paternalism?

“Involving Children in Medical Decisions”
Christine Harrison, ef al.

» “Ethical principles that provide guidance in the care of
adults are insufficient in the context of children” (30).

* A Family-Centred Approach - respecting developing
autonomy, principle of beneficence, and the impact the situation
has on the close relatives of the child.

¢ The difficulties of negotiating between three parties: child-
HCP(s)-parent(s)




“Involving Children in Medical Decisions”
Christine Harrison, ef al.

* Competent adults can refuse even life-saving
treatment...

e mature minor, surrogate decision makers,
* Children developing capacities along a sliding scale:

¢ infants and young children (no capacity)
e primary school aged children (capacity to assent)

e adolescents (at times reaching a full capacity to consent)

* The Family-Centred Approach in case of Samantha...

“informed consent”

Is the patient competent?
Is the consent voluntary?
Has the relevant information been proper disclosed?

Has the recommendation been clearly and neutrally presented?
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Has the patient fully understood the recommendation, the
information, and the related risks/benefits?

“The Concept of Informed Consent”
Ruth R. Faden and Tom L. Beauchamp

Sense-1: autonomous authorization (individuals)

¢ “Informed consent in sense-1 is given if a patient or subject with
(i) substantial understanding and (ii) in substantial absence of
control by others (ii1) intentionally (iv) authorizes a HCP to
perform procedure X” (44).

Sense-2: social practice of informed consent (valid
consent as view by the practice/institution)
e Sense-2 informed consent is “effective” or “valid” when a consent

has been obtained through procedures that are the accepted
policies or institutional practices (45).




