Definitions of criminal or penal law
1. The Distinction Between Criminal Offences and Regulatory Offences
· Types of Offences
A. Regulatory: to protect the public (proof of actus reus)
· Strict Liability
· Acceptable defences to avoid: defendant only needs to prove on balance of probabilities defence of reasonable care or due diligence (mens rea) – has taken all reasonable precautions (all due care has been taken)
· R v Sault St Marie – continuous slope method in springs. Middle ground between full mens rea and absolute, strict liability
· Absolute Liability
B. Criminal: to punish wrong conduct (actus reus & mens rea)
· Near negligence is excluded from conviction

2. Definition of Criminal Law As It Relates to Powers
· Federal Jurisdiction: Section 91.27
· Even if the law has regulatory aspects that would typically fall under provincial, if they are secondary to the primary purpose, the legislation would be valid
· 4 Criteria to Make Determination:
a. The federal government has vast jurisdiction to adopt criminal laws
b. The law in question must provide a prohibition along with a criminal sanction
c. The law in question must have a legitimate public objective or aim to counter a potential harm against public health (which includes consideration of public peace, order, security, health and morality)
d. The law in question must not infringe upon a provincial area of jurisdiction
· Provincial Jurisdiction: Section 92.14 & .15
· Section 553: offences are absolute jurisdiction of a provincial court judge
· Firearms Act
· Holders of all firearms had to obtain licenses and register their guns (following Montreal politechnique).
· Alberta believed it was unconstitutional by impeding on provincial jurisdiction
· 2 Stages to Analysis
· Determine piff and substance (or essential character of proposed law)
· Classify which head of power
· Enhances public safety of access through prohibition and penalties, which brought it under federal criminal law. The infringement was secondary to the primary criminal law purpose. Concluded that the intrusion of the law (property and human rights) into provincial jurisdiction is not so excessive to upset the balance of federal law.

The Legality Principle
1. The Theory of Sources
· The Constitution (the Charter is the supreme law of the land)
· Section 52.1: constitution of Canada is the supreme law of Canada and any law inconsistent with the provisions is of no force & effect 
· Section 1: only measure by which a statute otherwise may be infringing on a charter right and can be validly applicable
· Guarantees rights and freedoms set out by the Charter
· Sets out justification of limits on a balance of probabilities (burden of proof)
· The Charter
· Creates rights and freedoms
· Protects them from violation of the state or agent of the state
· R v Oakes: 
· Was charged with unlawful possession of narcotics for the purpose of trafficking. He was found with possession of 8 viles of hash oil & $619 in cash on his person. He stated he had bought them for personal use
· Claimed Section 8 of the Narcotics Act – presumed the possession was for trafficking, whether there was proof or not – created a reverse onus
· Violation of Section 11.D?
· Was it a reasonable limit under Section 1
A. Does the section violate a Charter right?
B. Is it reasonably justified? (The onus of proving a limitation is reasonably rests on the party seeking to uphold it. Standard of proof on the crown is balance of probabilities)
i. Objective must be sufficiently important. At a minimum an objective must relate to societal concerns that are pressing and substantial in a free and democratic society
ii. The crown must show the means to be reasonable and demonstrably justified. Involves the Proportionality test:
· The measures must be fair and not arbitrary, carefully designed to achieve the objective in question and rationally connected to that objective
· The means should impede the right in question as little as possible
· Overall, has to be proportionality between effects of the limiting measure and the objective (the more severe effects, the more severe objective)
· Concluded there was no rational connection because a small amount means you probably aren’t trafficking, and declared unconstitutional
· Any law conflicting the charter is invalid and inoperable. However, becoming inoperable is not automatic, it may still be valid under the Oakes Test (Crown bears burden)
· Statutory Law
· The Law
· Criminal offences always found in statutes
· Interpret the laws and render a decision
· Controlled Drugs and Substances Act, Canada Evidence Act, etc.
· Common Law
· R v Ipeelee
· Jurisprudence
· Application to actual cases
· Totality of judgement of Canadian courts and in some senses, British common law

2. The Legality Principle
· Punishment can only exist where authorized by statute
· Section 6
· Section 8.3
· Section 9
· The non-retroactivity of criminal law
· Section 11.G
· If a legislature provision is substantive rather than a form of procedural, then it cannot apply retroactively. (Key task lies not in labelling the provisions procedural or substantive but in discerning if it affects substantive rights)
· Cases which has retrospective application, must be exceptional
· R v Dineley
· Involved in motor vehicle incident, asked to do breath test and charged with impaired driving. 
· Carter Defence (raising a reasonable doubt to the breathalyser test)
· Criminal code amended to eliminate Carter Defence part way through proceedings. They then accepted carter defence because affects substantive rights
· R v Whaling
· The accused has the right to benefit of the lesser punishment
· Section 11.I
· R v Whaling
· Retroactive relating to double jeopardy – retrospective change is context specific
· Parole laws changed while he was in jail (section 10)
· Ignorance of the law is no excuse
· Section 19 (CC)

The Officials Involved in the Criminal Justice System
1. The Police Officer
· The organization of police forces in Canada
· All public figures are prescribed by law
· Civil liability: the police can be sued
· RCMP Act
· Section 3 & 4: creates a national police force
· Section 9: an RCMP officer is a police officer in ever part of Canada
· The role of the police officer in the Canadian justice system
· The investigation
· They have a duty
· [bookmark: _GoBack]Wide variety of tasks and abilities
· Complexity and urgency of situation will affect urgency of actions and amount of resources used
· Section 24.2: Pursuance of evidence
· The laying of information
· Section 504
· It is true that anyone can lay a charge, but most of the time, it is police officers
· The document is immediately handed over to the prosecutor
· The disclosure of evidence
· Initial disclosure should occur before the accused is called upon to elect the mode of trial or plea
· Crowns discretion is reviewable
· Info should not be withheld if there is a reasonable possibility that this will impair the right of the accused to make full statement and defence
· All info must be disclosed: incriminating and not incriminating, what it intends to introduce as evidence and what it chooses not to
· Council of accused must bring to attention any failure of the crown to comply
· R v Stinchcombe
· Stinchcombe was a lawyer charged with breach of trust, theft and fraud
· Interviewed by RCMP, a statement was recorded, and later a written statement was taken
· Crown has a legal duty to disclose all relevant info to defence
· “Fruits of the investigation are not the property of the crown, but the property of the public to ensure that justice is done. Crown council has duty to respect right of privilege and a duty to protect the informant.”
· The testimony
· The independence of the police and the exercise of discretion
· R v Beaudry
· Charged with obstructing justice due to the fact that he didn’t demand a breathalyser test on a clearly drunk colleague
· Still has discretion to not exercise criminal process, but this is not absolute
· Justification of discretion:
· Discretion must be justified subjectively (in the mind of the person). Exercised honestly, transparently and on basis of valid and reasonable grounds. Decision based on favouritism or stereotypes cant be basis
· Also justified on objective factors. Must be proportionate to seriousness of conduct and exercised in public interest.
· The control mechanisms
· R v Wigglesworth
· Someone had been arrested of DUI and suspect indicated suspect was driving, got aggressive and pushed the suspect against the wall, assaulted him and continued asking the same question until ‘admission’. Was charged with many forms of assault
· Did he violate the RCMP Act, and if so would proceedings under the criminal code violate 11H? (Rights guaranteed by section 11 are applied to criminal and quasi criminal)
· If it is applied in a public environment (different from private and maintain discipline) section 11 applied
· RCMP to regulate within the force. If found guilty under RCMP, there still are true criminal punishments.
· It was ruled he could be charged twice because of some difference in wording
· Two tests to not being charged twice:
· There is a true penal consequence
· There was a true criminal proceeding
· The exclusion of evidence
· Section 24(2)
· R v Grant
· Were there reasonable grounds to detain him?
· Also made incriminating statements
· Section 10B: right to council
· Considerations
· Seriousness of Charter infringing conduct
· Impact on the accused
· Societies interest on adjudication of the case and its merits
· Detained: physically or psychologically (9) (7)
· Circumstances giving rise
· Characteristics of the police officer
· Characteristics of the accused

2. The Prosecutor
· The decision to prosecute
· Is there a reasonable prospect of conviction?
· Would prosecution best serve the public interest?
· The Attorney General and the function of the Crown Attorney (Prosecutor)
· Various scenarious where Attorney General of a province or Attorney General of Canada is in charge of prosecuting, depending on where and which law has been broken
· In Canada the general rule is that provincial prosecutors prosecute criminal code offences and in the territories it is the federal Attorney General
· Province can exercise right of first refusal and lets feds prosecute
· The prosecutor as a representative of the Attorney General
· An officer of justice whose function is of a quasi-judicial nature and who is required to remain independent, fair, objective and neutral. 
· Crown council in many times acts as an advocate. Have to be fair, dispassionate and moderate. Objective, open mind of innocence, no tunnel vision
· Duties of the prosecutor
· Legal Advice
· Pre-charge approval (not-post charge)
· Quebec is an exception
· R v Beaudry
· Broad discretion in the context of instigating and maintaining a prosecution 
· Independently and objectively
· Authority to instigate and continue prosecutions and to call witnesses 
· Discretion to enter into resolution discussions or Plea bargaining, the authority to stay proceedings or to use alternative measures
· Section 579
· Section 716
· Authority to decide to proceed by Indictment or by Summary Conviction 
· Authority to seek greater punishment or seek a dangerous offender designation
· Authority to require a trial by judge and jury
· Control measures of the prosecutor’s exercise of discretion
· Abuse of process
· In the absence of any prosecutorial misconduct, improper motive, bad faith in approach, circumstances or ultimate decision to repudiate, decision to proceed with prosecution in crowns hands
· Key to illicit prosecution is malice
· Decisions made by a prosecutor in the exercise of prosecutorial discretion is generally not reviewable by the courts except where there is abuse of process 
· Civil liability of the prosecutor
· Prosecutor’s conduct is reviewable by Law Society
· Internal control measures
· Prosecution policies of provincial or federal prosecution agencies

3. The Judge
· Can proceed by indictment or summary
· Trial unfair if words of judge seem biased or unfiar to any religion, ethnicity etc
· An accused person should not be left in doubt about why, lawyers should help them consider if there should be a potential appeal, reasons have particular importance when trial judge is called upon for troublesome principles of unsettled law and address confusion, trial judge provides opportunity for meaningful appellant review

4. Defence Council
· Section 10.B
· On behalf of the accused, presents arguments
· Most routinely appear after charges have been laid
· Privilege belongs to the individual not the lawyer

5. The Victim
· Section 2: an individual who has suffered physical or emotional damage
· The witness, not a party to the offence
· The prosecutor is not a lawyer
· The victim cannot drop a charge
· Victim’s input into the sentencing process
· Section 722
· Testimonial Aids
· Section 486: right to testimonial aids
· Section 486: exclusion of the public
· Opportunity for a support person
· Behind a screen or outside the courtroom
· Accused not being able to cross examine a victim
· Publication bans
· Restitution
· Section 738
· Canadian Victims Bill of Rights
· Section 3: may act for the victim
· Section 4: does not have section 3 rights if charged with an offence
· Section 5
· Section 19: rights of victims exercised by mechanisms provided by law
· Creates 4 Categories of Rights:
· Information (6-8)
· The crown can’t always brief them on every issue (admissibility)
· Protection (9-13)
· In court, crown council would make submission during bail hearings aimed at protecting victims
· Participation (14-15)
· Restitution (16-17)

The Trial Process: Procedure, Punishment & Evidence
1. Overview of Criminal Procedure
· Classification of offences
· Interpretation Act (34)
· Determining court’s jurisdiction
· Section 469: every court of criminal jurisdiction has right to try indictable offences other than….
· Section 553: absolute jurisdiction (mischief, fraud, theft)
· Section 536.2: if falls under 553, no preliminary hearing
· Section 785
· Limitation period (786.2)
· Punishment (787)
· The main stages in the criminal justice process
· Interim Release
· Onus always on crown to prove on balance of probabilities
· Section 515
· 1
· 2
· 4
· 5
· 6
· 10
· 11
· 12
· Section 11.E
· Preliminary Hearings
· Protected under 11.F
· The trial and the verdict
· Section 606.4: pleas
· Inquiry of the court in the victim is important for pleas
· Section 645
· The sentence
· The right to disclosure of evidence
· R v Stinchcombe

2. Determining the Appropriate Sentence
· Traditional objectives of the sentence (718)
· Retribution
· Denunciation (condemnation)
· Specific and general deterrence
· Isolation and separation
· Rehabilitation
· Reparation and to promote sense of responsibility
· Applicable principles to the determination of the appropriate sentence (718)
· Proportionality
· To gravity of offence and degree of responsibility of the offender
· R v Nasogaluak
· Excessive force was used to detain him which badly injured him
· Mandatory minimums, but he was released the next morning
· Aggravating factors or circumstances
· Coherence and parity in sentencing
· Jurisprudence
· Section 722
· Individualized process
· Reasonableness, proportionality & moderation
· Requires the sentence to speak out against the offence, but not exceed what is just
· R v Gladu
· Stabbed her sister for sleeping with her boyfriend
· Mitigating and aggravating factors
· Aboriginal
· Section 718.2(e)
· Consider unique systemic background differences
· Encourages restorative approaches
· Still individualized
· Gladu Report (pre sentence report)
· R v Ipeelee
· Section 718.2(e): application
· Failure to apply Gladu
· Punishment options
· Imprisonment
· Section 743
· Section 742: conditional
· Straight
· Section 732: Intermittent
· Fine
· Section 734 – 737
· Probation
· Section 731
· Rehabilitative purposes
· Protection of society
· Only when not exceeding 2 years
· Attempt to provide structure around the person
· Conditional or unconditional discharge
· Section 730
· Restitution
· Section 738
· Overriding Principle
· The presumption of innocence and Crown’s onus to prove guilt beyond a reasonable doubt
· R v Lifchus
· Charged for fraud
· Jury bound by law to follow judge: jury was advised wrong definition of proof beyond a reasonable doubt
· Judge must explain standard of proof beyond reasonable doubt is intertwined with the presumption of innocence
· Jury should be instructed reasonable doubt is based on reason and common sense which must logically be derived from evidence (not biased, or imaginary)
· R v W(D)
· The girl who accused DW of sexual assault was not credible (extremely unstable)
· A guide when credibility is considered (an analysis)
· If they believe evidence of accused, must aquit
· If they do not believe accused testimony, but there is still doubt, aquit
· Even if not left in doubt by evidence, still must ask if beyond reasonable doubt if guilty

The Elements of the Offence
1. Capacity and Responsibility
· Criminal liability or responsibility considerations
· Minority (13)
· Mental disorder (16)
· No criminal liability of organizations
· Section 22.1
· Section 22.2
· Actus Reus
· Voluntary action
· Sexual assault
· Section 271
· Section 265

2. Coexistence of actus reus and mens rea
· Determination of the mens rea
· Determination of standard of fault
· R v Sault St Marie
· Difference between crimes and regulatory offences
· R v Sault St Marie
· Difference between subjective and objective fault
· R v  ADH
· Left her newborn child in a Wal-Mart toilet
· Section 218(a)(b)
· Mens rea was subjective
· Mistake of fact both honest and reasonable
· R v Hundal
· Was driving a dump truck and ran a red light killing a person
· Section 249: dangerous driving
· Apply an objective standard: the judge must be satisfied that the conduct marked departure from the standard of care that a reasonable person would have done in the same circumstances
3. Defences
· Sources
· The Charter
· R v Vu
· Scope of warrants (did the warrant include the search of his computer?)
· Search was unlawful, however upheld court of appeals decision but not serious enough to bring into disrepute, evidence not eliminated
· R v Cole
· Reasonable expectation of privacy (8)
· Can an employer do a search and seizure? (24)
· Concluded there was a reasonable expectation of privacy
· How serious was police misconduct? How is accused interests impacted?
· Would truth seeking of trial process be better if evidence included or excluded? 
· Admitted evidence
· R v Grant
· The Criminal Code
· Section 8.3
· Section 33.1
· Jurisprudence
· General applicable principles
· Defence should put to jury all defences even if not brought up, except those that fail error of reality test (persuasive not evidential)
· Categories of defences
· Defences negating mens rea
· Lawful justification (ignorance of the law) (19)
· Voluntary intoxication
· Accident
· Justifications
· Correction of a child by force (43)
· Defence of personal property
· Excuses
· Necessity
· R v Perka
· Inimate risk to avoid immediate peril
· Inevitable, unavoidable, no reasonable opportunity for alternative
· Less than harm than accused sought to avoid
· Onus on the crown
· Provocation (232)

4. Rules of Participation in an Offence
· General rule: presence alone is not sufficient to engage criminal liability
· R v Dunlop
· Dunlop and Sylvester were present during a gang rape
· No evidence of act & cant infer because they weren’t there
· Aider must know intent
· Section 21.2
· Party to an offence
· Section 21.2
· Section 487
· R v Sylvester
· Actually committing the offence (21.1(a))
· Aiding (21.1 (b)(c))
· Abetting (21.1 (c))

Required Readings
· Oakes
· Reasonable doubts of the Charter in regards to section 1
· Grant
· Exclusion of evidence (also as a defence)
· Cole / Vu
· Exclusion of evidence as a defence
· Sault St Marie
· Example of a regulatory offence
· Hundal / ADH
· Subjective vs objective fault
· WD
· Analysis of credibility
· Dineley
· Retrospective changes
· Beaudry
· Exercise of discretion
· Nasogaluak
· Proportionality
· Ipeelee / Gladu
· Reasonableness, proportion, moderation
· Lifchus
· Jury being instructed on reasonable doubt
· Stinchcombe
· Disclosure of evidence
· Firearms Act
· Provincial vs federal jurisdiction
· Dunlop
· Presence during an offence
· Perka
· Defence of necessity
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