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Class 2: Canada’s legal framework

Historical background
· We must start with England; William the conqueror took over England. When he took over he decided everything, such as the law, rules etc. 
· Began taking money from everyone
-The magna Carta transferred power from the king to the parliament; parliament can pass any law that it wants (Parliamentary supremacy)
-However certain powers were still left to the king
-In Canada we have federalism not parliamentary supremacy

Canada’s Constitution
-When Europeans came to Canada they applied laws that they brought with them. 

British North American Act, 1867
-Union (3-8)
-Executive Power (9-16)
-Legislative power (17-57)
-Provincial Constitution (58-90)
-Distribution of legislative powers (91-95)
-Judicature (96-101)
-Renamed the constitution act.
-People didn’t like this because it had no charter of rights.
-Also problem with also always going back to the UK to change the Constitution
-A constitution similar in principle to that of the United Kingdom

Constitution Act, 1982
-Canadian charter of right and freedoms (1-34)
-Aboriginal rights (35)
-Amending formula (38-49)
-General (53-61)

The unwritten constitution
Unwritten constitutional principles:
-Constitutional conventions
 -Political norms (not enforceable by courts)
 -Examples: responsible government, supreme court appointments
-Unwritten constitutional principals:
 -Informs judicial interpretation
 -May also have direct effect
 -Examples: rule of law, federalism, democracy, minority rights



The rule of Law
3 main distinctions in the rule of law
· 1.People and government are subject to law – Magna Carta is a great example
-Law for all doesn’t mean the same law for all. 
· 2.Law provides public order; set of legal rules that let people resolve issues
· 3.Public power must be authorized by laws; warrant for cop; called legal pedigree


Branches of the government
· There are 3 branches in Canada: legislative, executive, judicial

Legislative
· -There shall be one parliament for upper Canada, consisting of the queen, an upper house styles senate, and the house of common – constitution act.

Executive branch
The executive government and authority..
-Administers government programs
-Enforces laws
-Makes regulations
-Appoints judges, etc. 
-Legislative role: 
A lot of the queen’s power are exercised by the governor general

Judicial Branch:
The government general shall appoint the judges of the superior court..
-Decide cases between private parties and/or governments
-Which involves: 
 -interpreting the law, 
 -assessing the validity of laws, 
 - Developing the common law



                                                Supreme court of Canada       
Provincial courts of appeal                                              Federal court of appeal
Provincial superior courts                                                Federal court
Provincial courts 






Constitutional interpretation



Federalism & division of powers
Federal vs unitary:
-Unitary; all legislation was done by parliament.
-Federalism: you divide the power in country, some too the center some too the other regions.
 -3 ideas
-Divisions of powers: certain things are for the provinces are set, others are for federal s.91,92.
-Some federal powers: regulation of trade and commerce, postal service, military, navigations and shipping, banking, Indians, criminal law. 
-Some provincial powers: hospitals, charities, municipal institutions in the province..

Pith and substance:
Is a legal doctrine in Canadian constitutional interpretation used to determine under which head of power a given piece of legislation falls.
-Use it when were trying to determine whether a law is valid or not
1. Whats is the character of the law?
A. What was its purpose?
-Intrinsic evidence (the law itself)
-Extrinsic evidence(debates, etc)
-Focus is on the true purpose of what the law is
B. What are its legal effects?

Characterization
   -Incidental effects
   -Double aspect (Provincial + federal have same laws that deal with the same thing)
   -Colourability (trickiness) – Law passed by 1 level of government. but its really the other levals.. (province pretending some is provincial when its federal)

2 Assignment
-To which head of power should the law be assigned to?



What counts as law?
Who makes (or changed) the law?
Who decides disputes?





Paramountcy:
-Even if a law is valid it may conflict with a federal law
2 types of conflicts:

-Operational conflict

-Frustration of federal purpose:



The Canadian charter of rights and freedoms
-Constitution Act, 1982, ss. 1-34
-Rights and freedoms
-Subject to “justifiable” limits
-Applied to government (Federal & provincial)
-Charter values (embodies certain values)

Legal framework conclusion

Legal framework answers 3 questions
What counts as law
Who makes or changed the law
Who decides disputes

UK: parliamentary supremacy (can do whatever it wants), Canada: federalism (federal, provincial)
Federal: criminal, banking, defence
Provincial: property and civil rights, education, local matter

Who makes or changes the law, the federal  parliament and provincial legislature 
Provincial: gives cities the right to make by-laws
Courts law making power
-Interpretation of legislation, up to courts in many cases to say what the law actually means.
-Common law: 
-Constitutional law
[bookmark: _GoBack]
What counts as law?
-constitutional rules
 -written
 -unwritten
-Legislation
 -Federal, provincial and delegated
 -Must be authorized by constitution
-Court decisions
  -Must be issued by a court with legal authority

ot ks
i e b e v ek
o ey ot o

vt P ——

vy

e w51

Ceapome 1757

S0

B e e e f
s e ot e g

B e naeatons 1541
i 31

e e . s, e e




