Lecture 1
Crime: Defined by the criminal code. Determined by members of parliament and passed through legislation.
Contract/Consensus Theory: Idea that crimes were determined by a group of people (in the community)
· Laws represent value consensus
· Laws represent values & perspectives fundamental to social order (legal fetishism)
· Laws represent values & perspectives which it is in public interest to protect
· Establishes limits that are tolerable in the community
· State in legal system is value neutral
Conflict Theory: Dominant class benefits more than others. (Those in power vs rest of society)
Law: Legitimate exercise of State power.
Criminal Law: State exercising legitimate power against the individual that engages liberty.
· Formal Definition of Criminal Law: Prohibition with penal consequence with a legitimate public purpose. (ex. Public peace/order, security, health, morality, environment)
Jurisdiction: Criminal law is federal jurisdiction. (Constitution Act 1867, S. 91 [27])
· Provinces have power to put in place certain regulatory penalties with fairly severe consequences. (S. 92 [13][15][16])
Stigmatized behaviour: Acts that society believe are offensive. (ex. Parking in handicap spot)
“True Crimes”: Obtain criminal stigma. Consequence is imprisonment. Requires proof of “fault”
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Richard Quinney: “Most important to study what happens before crime occurs.. crime is reflection of something larger and deeper.”
Mechanisms of Control:
1) Social: Family, culture, religion, ethical considerations, morality, peer pressure, fear of retaliation, education, force, norms.
2) Legal: Broadly (criminal vs non-criminal)
· Overlaps with social control.
· Criminal: ex. You kill someone you will go to prison.
· Non-Criminal: ex. Smoking in a prohibited area. (not illegal but there are bylaws) (Torts/civil)
Methods of Legal Regulation:
1) Private Law: Contractual obligations. Property (real + personal). Torts (negligence, fraud, theft, assault)
2) Public Law: Taxes and subsidy. Rationing/zoning/licensing. Direct command (criminal/non-criminal)
*Cannot call someone criminal, until they are convicted*
· In society we place titles without conviction. Difference between legal definition of criminal, and what society views as criminal.
Intervention Strategies:
· Criminal Law: Prohibit certain things
· Regulation: Bylaws
· Surveillance
· Therapeutic Approaches: Medical/psychological intervention to change behaviour.
· Public Education: Law intervenes in people’s lives. (ex. Sex-ed programs)
· Community support/reward programs. (punish the bad, reward the good)
Informal Social Controls: Breaching Experiments (Harold Garfinkel)
· Way to ascertain what social controls exist, how strong they are, how they are used.
· Method was to be “different” and breach the norm, and see how people react to it.
· Ex. Standing backwards in an elevator. Giving money to people.
Criminal Legal System: Components
· Rules: Prohibitive acts.
· Rule-Makers: Criminal law = Parliament. Common law = Courts.
· Enforcement Agents: Police
· Other participants: Lawyers
Preliminary Points: Not a coherent whole
· Not a constant: Changes in response to social/technological change.
· Unknown system (micro systems, put together): Experienced criminals/lawyers/judges know it.
· Often unprincipled system (has a lot of rules, but not on a unified/rational basis): not created at the same time.
· Influenced by agencies/legal professionals: Significant impact on how the law is developed.
Legal Professionals: 
· Focus on procedural aspects. Lawyers are very technical and search for the legal answer.
· Law as the “solution”
· Policy making is poor
· Biases in the creation and enforcement of criminal law.
· Trial is viewed as central to criminal law. (only 20% of proceedings actually go to trial)
What is Crime? (Mitchell: Chapter 1)
· 1) Legal: Broad (any behaviour). Narrow (designated by law)
· 2) Ethical: Normative aspects, limits what should be crime. (Crime should only be serious wrongs) What is not “morally” right. Harm or Victim determines the seriousness. Seriousness of wrongs vary over time.
· 3) Contractual: Not a crime unless it is in Criminal Code. (how does something become crime)
Disciplinary Definitions of Crime:
· 1) Sociological: Violation of social norms, crime as a mechanism of social control. Severe enough to have punitive results. Stigmatization is an informal sanction for norm violation. 
· 2) Historical: Focus on institutionalizing process. Past social forces that lead us to label acts as crime. (how crime’s became crimes)
· 3) Legal: Act that violates criminal legislation/code. (Laws/actions and their consequences) 
· Act/omission that contravenes criminal legislation. 
· Criminal legislation composed of all laws/prohibited acts, and the pain/penalty associated (federally legislated)
· Criminal law is the same across Canada.
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R v. Roher (1953)*Crime Comics*: Changes under part V: Sexual offences, public morals, and disorderly conduct.
· Corrupting morals (s. 163[1]): Every one commits in offence who makes, prints, publishes, distributes, sells, or has in possession for the purpose of publication/distribution/circulation of a crime comic.
· S. 169: Liable up to imprisonment for up to 2 years (hybrid offence)
· Comics viewed as morally wrong, purpose is to corrupt morals.
· Crime Comic: Magazine/book that comprises the matter of depicting a) the commission of crimes (real or fictitious). b) Events connected with the commission of crimes. 
· Dick Tracy: Comics are good to show. Violates s. 2b freedom of expression. 
· Conviction upheld: punishment of 5$ or 5 days in jail.
· S. 2(b) Freedom of Expression violated.
· But – limited under s. 1 – obscenity laws upheld (ex. Pornography)
R v. Butler: Selling obscene material. (s. 163[8]) obscene nude matter
· *Community Standards Test*: what is socially acceptable.
(How) should criminal law be mobilized to govern obscenity?
Possible goals (LRCC):
· Retribution: Wanting to get back at the offender
· Enforcing morality
· Protection from harm: Go to jail for public protection (minimize harm =harm principle)
· “Underlying values” approach: Define who we are as a society, draw borders of what is and what is not appropriate
LRCC: True Crimes vs Mere Offences
· Mere offences violate useful rules, crimes violate necessary/essential rules.
· Crimes are wrongs of a greater generality.
· Crimes are more obvious wrongs than mere offences.
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Ouimet Committee:
· Purpose of criminal justice is to protect all members of society, including the offender, from serious/harmful/dangerous conduct.
· Criminal law should be carried out with as little interference with the freedoms of individuals, only what is necessary.
· Recognition of the innocent: must be assured at all stages of criminal justice process.
· Criminal conduct should only represent a serious threat to society, which cannot be dealt with through other social/legal means. (social services)
· Discretion should be applied throughout criminal process.
Modified Smith Principles:
· Criminal law should preserve public order and protect citizens from what is injurious (harm)
· *Law should be based on science/evidence*
· Wrong to maintain laws that are not enforced/unenforceable. (ex. Downloading music illegally) If laws are not going to be enforced, they shouldn’t exist.
· Law must be clear so it can be understood by the average person as to what is prohibited.
· Law should punish the guilty mind, act must be on purpose/meant to do it. (mens rea)
· Goal: those involved in organized behaviour will not make profit from illegal acts.
Costs of Criminalization:
· Criminal law can serve as protective tariff
· High prices of desired services can lead to criminal patterns. 
· Feelings of injustice in absence of clearly defined social danger/purpose.
· Often most crimes are unenforceable.
· People may test justice system/lose respect for system if people are over criminalized.
Bill C-10 (Safe Streets/Community Act): Increase the reliance on prison system.
· Leading to over-crowding in prisons
· Leads to rise in taxes. (1 prisoner = $117,000)
· Sensationalism might attract people to try service/goods
· Ambivalent feelings and haphazard enforcement do not encourage respect for law or     for enforcement processes
· Diversion of enforcement machinery away from more serious criminal activities
· Cons: Recidivism, people more likely to re-offend without rehabilitation.
Legal Fetishism:
· Legal order is necessary for social order
· Law is a unique phenomenon
· Doctrine is “Rule of Law”


Critical Approaches: (Political) *Interest in dominant group*
· Society as natural phenomenon
· Laws to maintain and extend power.
· Society distorted (division of labour & development of elites)
· Division between worker vs those who control/own
· Laws DO NOT represent value consensus
· Laws do not represent values that are fundamental
· Do not represent values to be protected.
· State may not be neutral.
· Cons: laws apply to all. How to explain laws that work against the elite.
Consensus Strategies: *focus on customs strongly held in society*
· New principles for criminal law/new criminal code.
· Modernizing code
· Crime prevention
· Restorative justice
· Cons: does not represent the way the system works. Ignores the differences in power. Not been successful in reducing levels of undesired activities.
Critical Strategies:
· Reduce inequality in society
· Increase community control. (state-sponsored systems, popular control)
· Frames rights/responsibilities in collective terms not individual.
· Theorizes state/law relationship.
· Acts are criminal as they represent interests of the dominant group.
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Ghomeshi Case: 8 women accuse him of violence, sexual abuse, and harassment. 
· Consensus view: no verdict, innocent until proven guilty
· Critical: CBC fires him, as it saves more money than a law suit.
· Feminist: Lack of empowerment, restricting women from coming forward.
Feminist Analysis: Law historically served to maintain women as inferior
· Excluding women from public sphere, refusing to regulate domestic life
· Legitimizing sex discrimination
· Law represents a “male voice”
· Policing gender boundaries.
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Constitution Act 1867: **Need to know**
Federal Authority (s.91): *Criminal Law is federal*
· Ss.27: The criminal law, except the constitution of courts of criminal jurisdiction, but including the procedure in criminal matters. (law is the same across Canada/similar punishments)
· Ss.28: Establishment, maintenance, and management of penitentiaries (2yrs + a day>)
Provincial Authority (s.92):
· Ss.14: Administration of justice in the province, including the constitution, maintenance, and organization of provincial courts, both civil/criminal jurisdiction. (minor offences/proceedings)
· Ss.15: Imposition of punishment by fine/penalty/imprisonment, for enforcing any law of the province made in relation to any matter outlined in S.92 (any break of provincial law)
R v Bedford:
· Struck down in 2013, violated s.7 of the charter.
Bill C-36: *designed to avoid punishment for sex worker, punish those who demand/purchase*
· Criminalize buying sex (prevents transaction)
· Illegal to discuss sale of sex in certain areas.
· Cannot receive material benefit
· Cannot advertise unless it is the sex workers themselves
Focus on everyone being treated equally in court
· Focus on certainty of being caught
· Must know consequences of act in order to deter.
· Speed/adaptability: adapt to changing social conditions. Not a large delay in receiving trial.
Hogg Article: (Peter Hogg) Criminal law in constitutional law
· Prohibition is key to criminal law.
· Penalty associated with the break of prohibition.
· Penalty + break of prohibition = Criminal law
· “typically criminal public purpose”
· Ewaschuk: Law serves public purpose, relate to public peace/order/security/health.
Board of Censors and Macneil (1978, Supreme Court of Canada):
· Provincial law case
· “Ultra Vires” = outside the jurisdiction. Looks for “pith and substance" (who deals with legislation), and “true object” (is it criminal, or property?)
· Plaintiff seeking declaration that certain sections and regulations of Theatres and Amusement Act (NS) unconstitutional as beyond the powers of the province
· Act gave wide censorship powers to Board
· Nova Scotia appeal court: issue of public morality and therefore federal; struck down the provisions
· Supreme Court of Canada (SCC): Act primarily deals with regulation, supervision and control of film business
· enacted for purpose of reinforcing authority vested in provincial body to perform such regulation; deals with use of property
· SCC: not concerned with creating a criminal offence or punishing, but true object is regulating business (preventive not penal)
· areas of interest and operation are fundamentally different
Rio Hotel Case (1987, Supreme Court of Canada):
· License forbid nude performances where alcohol is served. (only would grant licence if there was no nudity)
· Hotel argued that the condition relates to public morality, therefore within federal jurisdiction/criminal law. Code contains offences regarding to public nudity.
· *Aspect Doctrine*: Subjects that have aspects in both s.91/s.92
· In case of a “double-aspect”, Criminal offence supersedes regulatory offence.
· Supreme Court: Province can regulate the sale of alcohol under s.92.
· “Pith and substance”: regulate alcohol, therefore it is provincial.
Ewaschuk Codification:
· There are no criminal laws outside of the criminal code.
· Adopted crimes that existed in 1892. (adapt existing laws)
· No common law offence, but common law defences allowed.

Advantages of Legislation:
· Possibility of greater creativity
· Predictable, outlies the prohibited act + consequence. 
· Possibility of greater certainty
· Possibility of better expertise
· Possibility of more accountability & transparency
· More techniques of enforcement
· Policy-making forum
Experience/Reality:
· statute language often unintelligible
· language often too narrow & no principles set out to guide change
· little outside input
· great difficulty in finding law
· rationales often obscured
· statutes often delegate authority with few guidelines
· often very political re changes to criminal law
· still no comprehensive codification of criminal law
Reform Issues/Trends
· Provincial influence on issues
· Shift of power to courts
Increase in influence of various victims’ groups
· Attempts to develop influential independent law reform body have failed
· Increase of professional help. (expensive, know the law, law can be complicated)
· Public remains uniformed about changes in law.
· Criminal law often as solution, usually for political purposes
· Search for guiding principles for reform & operation of the criminal law system
Bentham (consensus theorist): Common law development seen as uncertain, difficult to be certain.
· Limited judicial discretion
· Codification: Enact complete/comprehensive statement of the law, done in a rational/scientific manner. Ordered from general to specific principles. Written in clear language that everyone can understand.
Stuart (Queen’s prof): *consensus theorist*
· Basic substantive principles missing from Criminal Code
· Inconsistency and undue complexity in law (could be shorter/more clear)
· Clear about what tests to apply when a crime is committed.
· Less required to have a lawyer to interpret Criminal Code
· Efficiency/cost: if code was clear, there would be less trials/appeals.
Law Reform Commission of Canada: (LRCC)
· Generalize Criminal Code. (provide general rules to avoid repeating of code)
· Rationalize (set out rules logically/systematically to bring order)
· Illuminate (provisions should be obvious as to why something is criminal)
· 3 Purposes: Avoid repetition, systemize the law, provide theoretical base


Levels of Courts:
Provincial Courts
· try summary conviction, absolute jurisdiction offences & with consent
· receive information, bail, warrants
· preliminary hearings
Superior Courts
· try any non-summary conviction offence
· appeals from lower courts
· supervise lower courts
· inherent jurisdiction/CCRF remedies
 Courts of Appeal
· right of appeal: questions of law
· leave to appeal: questions of fact
· Can dismiss, direct new trial, or substitute own decision (cannot alter jury acquittal.)
· rare new evidence
Supreme Court of Canada
· right of appeal: acquittal overturned & dissent at CA where conviction affirmed (on questions of law)
· similar powers to Courts of Appeal
· Only hear cases of national significance 
Criminal Law in Courts:
· Courts develop defenses
· Courts interpret criminal law
· Development of common law defenses
· Statutory meaning of law
· Charter Role
· Process issues: nature of process. (must decide based on information given to them)
· “Hard trials make bad law” unusual cases are hard to decide.
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**Vigilante Action**: Ex. Group of guy’s tackle guy on train with gun.
· Disrupts due process and “Rule of Law”
· Risk associated with vigilante action
· System put in place to remove risk (you call police, they call back up)
· System designed for us to call police
**Vigilantes**: Interrupts the adversarial process, take law enforcement in their own hands.
· Creates an issue if someone steals, then the vigilante assaults them
· Ex. But if someone tackles a gun-man, it is okay. (citizen involvement in take down)
· Due process relies on civilian vigilante. (Citizen is vigilante by calling police)
Sources of Courts Power:
· Criminal Code gives power to trial certain offences.
· Fed/provincial legislation establishing/continuing courts.
· Common law concept of inherent jurisdiction
Appeal: Error in court below (second opinion)
Judicial Review: Review whether the members in the courts acted properly
Some statutory actions (ex. Manslaughter) has no minimum sentence unless a gun is used
· Use precedents to determine appropriate sanction
· Judicial discretion also used.
How is Criminal Law Produced in Courts?
· Jurisdiction issues
· Development of common law defenses
· Statutory meaning of law
· Charter roles. (can strike down active government laws, ex. Bedford)
**Canadian Charter of Rights and Freedoms in Court**:
· New method of interpretation
· Intended as a defense against the power of state through criminal law.
Comes into play when:
· Challenge legislation creating offences
· Challenge legislation giving powers
· Challenge manner in which powers used
· Effect on procedure at trial (presumption of innocence)
· Critique: lawyers make money off the charter, it is defense friendly.
Important Rights in Criminal Law:
· S.2: freedom of expression/religion/conscience. (cannot punish these freedoms)
· S.15: Who is impacted in criminal law.
· S.7-14 (legal rights): right to life, liberty, and security of the person. Presumption of innocence.

Enforcement:
· Declare action/legislation inconsistent with Charter
· S.24: Award remedy, power to exclude evidence that is tainted.
Criticisms of Canadian Charter as Reform Tool:
· Arguments stripped of social/political context and content
· Access to justice. (ability to self-represent is difficult, must hire a lawyer)
· Nature of the rights
· Mystique surrounding the charter, determine what resources to fund.
· Accountability: charter may not have enough of an impact in some cases.
Criminal Law Systems
1) Adversarial System (Canada) Crown vs Accused
· 2 parties present their evidence, judge determines. (but is not involved)
· Right to defense
· Accused has protection from overreach from State.
· State only has authority if granted.
Party Responsibility (re-rationale):
· Parties bring case on own grounds
· All facts/issues are aired = best decision resulting
Cons: It is expensive, expertise needed is expensive (lawyers)
· Slow process, inefficient.
· There is a winner and a loser. Conflict is not resolved (in community)
· May not always result in the desired outcome.
· Parties are not equal. (State has more resources than a person)
· Lose status due to the lack of money/resources
· How to introduce facts before court that convinces the judge that they’re relevant.
· Court Specialization. (lawyers/criminals who know the process will benefit most)
· Replace resolution by fighting
· Focus is on procedure
· Uncertain outcomes
· *Truth can be ignored due to the desire to win.*
Jerome Frank: Lawyers aim is victory/winning the fight, not help the court discover facts.
· Lawyers play law games against eachother.
· Issue: find framework in which facts come out, witness best able to relate the truth, legal issues most likely to be honestly presented.
2) Inquisitorial System
· Court trial becomes police investigation, judge is involved in interrogation/can call witnesses.
· Judges are active and find facts to determine truth.
· Scientific process. If you are innocent, the investigation process will prove your innocence.
Cons: Limited protection against infringement of rights. (Can be held up to 48 hours without a charge)
· You must represent yourself regardless if you are qualified or not.

Adversarial System and the Canadian Charter:
· Isolated cases of success, no structure reform of criminal process.
· Charter is interpreted narrowly.
· Leave it to the defense to advocate/protect themselves.
· Procedural rights are an obstacle to achieving the truth/justice.
· Police need improved training regarding knowledge of the charter.
Issues around Discretion:
· Lawyers: some people take guilty plea, even though there may be a chance of being not guilty.
· Due process: democratic concerns, equality of treatment (bias). Concerned about equality (race)
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History of Policing:
· Paramilitary organization, grew out of citizen policing. Led to state systems of policing.
· Eclipse of private prosecution and policing.
Private Law Enforcement:
· Victims enforce laws/prosecute (not effective/rational/efficient)
· Citizens forced to serve/take turns.
· Bounty system.
· Rural/non-commercial societies: Victims enforce/citizens serve. (caused corruption/bias)
· Policing becomes expensive, serve as government agents.
· Social complexity = less likely to know the offender/volunteers
Functions of Police:
· Maintain law and order, serve to protect.
· Prevent crime
· Detection/arrest
· Charge responsibilities (work with the crown)
· Control traffic
· Act as witness
· Give advice, support, assistance.
3 Major Functions: Law enforcement, maintenance of order, social services (75% of work)

Selective Enforcement:
· Allocation on practical grounds
· Allocation on policy grounds
· Individual Level: Dispatcher (how many cops to send/severity of situation). Officer at scene.
· *choose appropriate times to approach someone. Not worth it over minor incidents*
Choice at Scene:
· Charge or not
· Warn/lecture
· Back off/ignore
· Mediate situation
· Remove individual
If Charged:
· Arrest vs summons/ appearance notice.
· Assume innocence vs safety of society
· Criminal Code: duty not to arrest without warrant in certain situations.
Arrest by any Person:
494. (1) Any one may arrest without warrant
          (a) A person whom he finds committing an indictable offence; or
          (b) A person who, on reasonable grounds, he believes
           (i) Has committed a criminal offence, and
           (ii) Is escaping from and freshly pursued by persons who have lawful authority to arrest that person
Factors for Police re-choosing Action:
· Policy mandated by department outlining police discretion.
· Policy considerations by the individual (ex. Racial identities impacting arrest)
· Individual concerns of compassion, humanity, nastiness. (if you are nice they may let you go)
· If you are not compliant they may charge you with obstruction.
Modern Context for Police Work:
· Changing demographics (need more diverse police force)
· Financing: less money + more work (take new tasks, ex. Internet crimes)
· Growth of private policing
· Changing crime trends 
· Changing investigation techniques
· Police culture: traditionally conservative bodies trying to reach status quo. (racism, corruption in RCMP)
· Public expectations: we now view them as enemies, impacts their role.
· *More police does not decrease crime*
Current Issues:
· Community policing (ex. Resource officers in schools)
· Better hiring (more diverse people, different skills/improved)
· Better training: less concentration on use of force, rules, physical education, & camaraderie
· Crime prevention: how to be involved
· Bill C-24
· Regionalization (OPP, RCMP, Police)
· Amalgamation of services 
· Control/accountability mechanisms (over police functions/actions)
· *Police Militarization* (video): Upgraded guns/cars, SWAT rates have increased
Control Mechanisms:
· Civil Suits (expensive)
· Police Services Boards
· Internal Discipline
· Criminal Law
· Courts (control of trial process)
· Inquiries & task forces
· External Review Boards
PREVENTATIVE TECHNIQUES: Improve hiring/training/supervision/reformed policing
Jane Doe Case:
· Attacked by rapist. Sued the police. As she should have been warned, as they knew she was a part of identifiable class of victims.
· Damages on 2 grounds: Negligence (for not being warned/protected), violation of S.7/S.15 rights
· Police argued that they didn’t warn them as the offender would re-locate and be lost.
· Police duty to protect/prevent the crime, rights violated for security against attack.
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Community Policing Types:
1) Community Based: Public as volunteers
2) Problem-oriented: Public involved in problem-solving. (Crimestoppers) 
3) Community: Partnership with community.
Role of Citizen: Complainant/advisor & participant/partner
· Hold police accountable: know your rights, videotape, use media to show their behaviour

Review Boards:
· Autonomous agencies = professions’ model of self-policing (control own affairs)
· Responsibility to the law
· Accountability = focus on individual., not on agency
· *professional model of policing*
· Conduct boards
· “Call for Review”: Arises in confrontations with minorities
· Focus on bringing individual officer to account
· Public disapproves review boards. (do not trust police are doing justice)
· Lacks community input
· Criminal justice model to dealing with complaints. (adversarial model)
Review Board Problems:
· Tend to be uncritical, lack diversity.
· Adversarial process: need a complaint, focus is only on individual.
· Penalties lack severity/justice. (not restorative)
· Individuals resist complaining (prevent becoming known to police)
Act to Renew the Partnership between the Province, the Municipalities and the Police and to Enhance Community Safety: 1997
· Oversight/supervision passed on to local police
· Treat public complaints more in internal discipline infractions. (not like a court)
· System of inquiry boards/independent boards were removed.
· Citizen complaints were dealt with by local police chief. (good if he is good, but harmful if he is bad)
· Stress the use of adversarial process.
Crown Prosecutors:
· Client is the government, deal with matters for the State.
· Crown has discretion, can drop charges.
· In order to continue prosecution: Evidence and public interest (is it worth it?), Indictable offense (preliminary hearing/preferred indictment), Summary Conviction (trial)
· Powers: Select mode of trial/pre-trial authority/how to do trial/opening words/withdraw charges. (ex. Sex assault case, can use discretion to determine if summary or indictable offence)
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Zhong Case:
· property law case
· The captain of the ship had thrown slaves overboard to lighten the load of the ship
· claimed his insurance on the price of each slave thrown overboard

Crown Counsel
Duties/principles:
· Act as “Minister of Justice”/”servant of justice”/officer of the court
· Assist court in understanding facts
· Assist in understanding law/rules
· Convict guilty/acquit innocent
· Be independent: stand apart from rich & poor & in-betweens
· Presume innocence
Realities:
· Administrative pressures (lot of files to do)
· Prosecutorial values more managerial than adversarial or justice oriented
· Often assume guilt & proceed
· Social bonds/trust important
· Great deal of discretion & little accountability; secretive process
Accountability mechanisms for Crowns:
· Accountability of Attorney General to legislature
· Accountability of Crown to Attorney General
· Accountability to individual citizen
· Accountability to the courts
· Judge has a say in the decisions of the Crown
· Role of private prosecutions
Romeo case (SCC, 1991):
· On appeal for 1st degree murder conviction. Killed a police officer & relied on insanity defense
· Did not have mens rea
· Chief defense witness was psychiatrist who testified that D was paranoid schizophrenic & was psychotic at time of offence
· Crown in summation to jury referred to psychiatrist as good at telling fairy tales, making several references to this term
· Judge made no reference to this in charge to jury
· The Crown did step outside it role
· Prejudicial remarks
· Judge should have stepped in
· Example of accountability of crown prosecutors
Defence Counsel:
Role/duties of Defence:
· to defend client, not to be direct mouthpiece
· Serve & respect court/justice
· Duty not to lie
· Duty not to pre-judge case/guilt
· Only acting in an instrumental way 
Issues with Defence Roles:
· Make-up of the profession
· Professional qualifications (should they have a different training?)
· Institutional needs/pressures:
· A) Need to make their case make them money
· B) Need to be available (clients get in trouble at 3 am)
· C) Work a lot
· D) Criminal cases that you lose can be dangerous 
· Fee for service/legal aid issues (get paid upfront, legal aid: lawyers make less money than with private clients)
· Nature of process (lawyer cannot disclose any information)
How to make accountable? Complaint to law society/can be sued
Instrumentalist: Not a lawyer’s job to insure the outcome is just. Trust the justice system that the outcome will be just
Control Mechanisms:
· Courts in their rulings on evidence, etc.
· Discipline by the law society
· Direct interventions by court
· Contempt charge
· Orders to pay costs
Criminal Charges (Murray case)
· Murray kept Bernardo’s killing video tapes
· Charged with obstruction of evidence
· Was found not guilty
· Did not watch them, did not know what they contained, did not know they were relevant to the case
· From this case there are now guidelines on what to do with video tapes
Civil Suits: Rockwood (1989, NSCA)
· Appeal from decision denying R’s motion that AG or NS Legal Aid be compelled to fund counsel of choice
· Charges had been theft/breach of trust/fraud
· Had legal aid; wanted right to pick own counsel
Court of Appeal: decision
· Charter: right to funded and qualified counsel re matter at issue
· But: choice does not extend to any counsel
· Appeal denied
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**Plea Bargaining:**
· Notorious plea bargain: Karla Homolka, testified against Paul Bernardo and was charged with manslaughter. (12 years)
Consensus Perspective:
· Efficient 
· Investigation was smooth
· Allows things to move forward
Critical Perspective:
· Once the police knew about other evidence they were stuck with the plea bargain 
· People that are innocent will plead guilty to get a deal
Feminist Perspective:
· Battered wife defence
· Raises the question of whose responsible when someone is influencing a person
· *Limit Case*
**Plea Bargaining **
· Plea bargaining is the venereal disease of the criminal justice system. (negative perspective)
· Plea bargaining is the grease that keeps the justice system running. (positive perspective)
· Plea bargaining has no place in a decent criminal justice system.
· Plea bargaining is inevitable in any system of justice.
· What we’re doing is treating people as half guilty & giving them half the sentence they would receive if they were really guilty. (loses the victims)
*3 constant elements*:
· Always a guilty plea
· Bargain granted only if accused agrees to plead guilty in exchange
· Bargain is result of express negotiations
Plea bargains must be signed off by the judge
Once the guilty plea has been entered, the judge can change the charge and the accused cannot change plea
Variable elements:
· Where/when?  - often just before trial
· With whom? - usually the prosecutor
· Why? = advantages/disadvantages (if there’s a criminal record, reduced sentence)
· What? = benefits given in exchange for a guilty plea

Benefits most often given:
· Reduction in charge
· Withdrawal of charges/promise not to proceed on possible charges
· Recommendation as to type of sentence
· Recommendation as to severity of sentence
· Use of summary conviction procedure in hybrid offences
· Promise not to apply for dangerous offender status
· Promise not to apply for harsher penalty re previous conviction
· Promise not to charge family/friends
Main advantages of PB
Administrative necessity - principal argument in favour of p.b.
· argument is criminal legal system would come to a halt without p.b.
· need to expedite justice
· need high level of guilty pleas
· argument depends on p.b. resulting in high number of guilty pleas - but this is hard to prove
Problems re pb/gp ratio
· if expect as part of system, then can become self-perpetuating
· second time offenders are more likely to get a better deal
· benefit people who are able to play the system
· argued that accused are often over-charged in expectation of bargaining
Accused
More lenient sentence: but balance with: i) protection issue; ii) possible lack of satisfaction; & iii) accused’ rehabilitation.
· lighter label/less stigma
· less public awareness of it
· avoid disgrace/notoriety for D/family
· faster disposition
· avoid higher legal fees
· psychological effect of plea of guilty
· remove uncertainties of trial: versus
· risk of convicting the innocent
· avoid testing legal issues
· inappropriate sentence may result
Crown
· efficient disposition of cases
· criticism: compromises role
· weakness in prosecution case
· criticisms: might lead to bluffing & should charge appropriately in first place
· avoid harshness of conviction/sentence
· flexibility - some issues hard to address in court (yes/no) forum
Society
· saves time and money
· aids law enforcement by allowing for bargained leniency in exchange for cooperation
· spares victim distress of trial

Principal Criticism
Impropriety:
· due to pressure created to plead guilty, and yet plea must be voluntary
· of offering concessions to prove guilt
· re use of prosecutor’s discretion
· re usurping court’s sentencing function
· re encouraging use of fundamental safeguard as bargaining tool
· discredits criminal justice system by fostering the idea that justice can be bought
· may distort duties of defence counsel (re staying in the good graces of prosecutor)
· promotes tendency to overcharge and thus promotes distortions within the system
· can result in sentencing disparity
· tends to discourage the development of important legal issues/rights
· often an irrational process in context of justice
· publicity/notoriety of case: low visibility = easier to bargain = greater chance of disparity
Lecture 12
**Plea Bargaining Summary**
Good: Try to make you accept guilt
· Crown gets guilty findings
· “Grease on the wheels” of justice system. (removes cases from going to trial- faster)
Bad: Disadvantaged groups more likely to accept guilty plea.
· Bargains happen early, before the facts are introduced. Court settles for less.
Victims
· Can only be a witness in a case (can be forced to court)
· Victim impact statements: can be a barrier (language, educational)
· Don’t have lawyers
Clark: Victim is raw material. Give evidence. Symbolic presence. (rationale as why person is being charged) 

State:
· Provide justice, moderation, rationality.
· Conflict resolution. Enacts punishment on behalf of victim
· People may do something to “get back” if justice is not served.
· State is meant to remove the idea of revenge.
Victims Rights Movements:
· Want to be involved: get frustrated.
· Poor treatment by police and courts (no lawyers to ensure fair treatment)
· Women’s Rights: in sexual assault cases questions are too intimate.
· Self-Help: victim should be healed.
Services for victims:
· Crisis support service (phone line)
· Compensation (money for people who’s offender cannot pay)
Rationale:
· Represent public interest.
· Demand for public input
· Victim treated like a party
· Victims provide better facts
Compensation:
· Often no money in most cases for injuries
· [bookmark: _GoBack]Judgements hard to enforce (collecting debt)
*Justice system is more focused on the accused, cannot divert their attention to victim*


