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Class 9 – Making Law II - Judicial Decisions
PART ONE – Judges/Courts: Functions and Structures
1. Functions of Judges

a. 3 primary roles

· Dispute resolution

· Interpret and develop the law

· Protect rights – hold the legislature accountable 

b. Roles defined by

· Constitution

· Statutes 

c. Overlap with roles of other branches

· Advisory capacity (reference cases)

· Making law through interpretation?

· BUT courts do not control the issues before them

d. Nature of Judicial Role

· Independence

· Security of tenure (difficult to fire judges)

· Financial security

· Control of administration

· Impartiality (Don’t pre judge the case)

· Reasonable apprehension of bias 

e. Accountability

· Decisions: appeals to a higher court
· Actions: judicial councils

· Dismissal: GG and H/C and Senate

2. Structure of Courts

a. Constitutional Framework

· Federal government: 

· appoints and pays superior court judges, federal court judges, and supreme court of Canada judges

·  creates rules for criminal procedure

· Provincial govs:

· Appoints and pays provincial court judges

· Creates rules for civil procedure

· Control “administration of justice” in provinces

b.
Canadian Court Structure (diagram)

c.
Ontario Court Structure


i.
Ontario Court of Justice (300 judges)
· Family law

· Criminal offences – summary convictions

· Provincial offences appeal

· Most youth criminal cases 

· Justices of the peace – provincial offences; bail


ii.
Ontario Superior Court of Justice

· Approx 300 judges

· General mandate

· Most civil cases

· Other courts housed in superior court

· Unified family court

· Small claims court

· Divisional court

· Inherent jurisdiction


iii.
Court of Appeal of Ontario (22 judges)
· Issues of law

· Rarely hears evidence

· Rarely determines issues of fact

· Reference questions

d.
Supreme Court of Canada (9 judges)
· Final court of appeal

· Issues of law

· Rarely hears evidence

· Rarely determines issues of fact

· Reference questions

· Case must be of national importance 

· Judges are appointed till 75
PART TWO – JUDICIAL DECISION MAKING

3. Recap: Common Law vs Legislation

Interpretation

· Interpreting statutes

· Interpreting the constitution

Creating and changing common law rules 

4. Interpreting Legislation

a. Literal Rule

b. Golden Rule

c. Mischief Rule

d. Statutory Rules

5. Stare Decisis / Precedent

i. Meaning of Stare Decisis

ii. Certainty and Predictability

6. Who is bound?

a. binding authority

b. persuasive authority

c. loosening grip of precedent on S.C.C.

7. What are they bound by?

a. Ratio Decidendi

b. Obiter Dicta

c. Distinguishing Cases

8. Language in decisions

a. Reasons as Justification

b. Discriminatory Potential of Language

c. Oral vs. Written Traditions

9. Differences Btw Legislatures and Judges

10. Some Questions

