The Individual Contract – Employment Law


Three important laws regulate a contract: 

· Civil Code
· Labor Standard Act 
· Quebec Charter 

The Quebec Civil Code 

Definition:
	
A contract of employment is a contract by which a person, the employee, undertakes for a limited period to do work for remuneration, according to the instructions and under the direction or control of another person, the employer. (art. 2085 CCQ)

Characteristics: 

1. Paid: otherwise it would be considered voluntary work 
2. Bilateral contract: each part has an obligation to complete 
3. Intuitu Personae: employee must personally carry the work 
4. Subordination: control by employee not just based on salary 

Terms:

Either fixed or indeterminate (not forever)  

Formation: 

· Exchange of consent 
· Oral or written 

Employee obligations

a. Provide work 
b. Remunerate 
c. Provide a healthy and safe environment 
d. Maintain dignity of employees 

Dignity:
1. Privacy:
		May not intentionally intercept or use private communications 
		Maintain a file on a person without legitimate reason 
2. Security: 
· Twofold responsibility (personally maintain and protect from others)
· Protect against physical security
· Psychological harassment/ any action affection dignity (can be just one time) and the employer’s responsibility must be proactive (in forms of videos…) and it must protect employees and managers
· Who can complain? The employer himself or the organization on his behalf
· Deadline to complain: 90 days from the incident because you need to document as soon as possible 
· Mediation: Normes du travail / LSA (third party mediator) – in case it doesn’t work they go to the Labor Board 

Employee obligations: 

Work:
With prudence and diligence 
To the best of his abilities 
As directed (within public order and law) 

During employment:
· Be faithful (do nothing to harm employer)
· Protect confidential information except in public cases 

Loyalty: 

	Post employment 

1. Reasonable time 
			a. Determined by post responsibilities
			b. Balance with need to make a living  
2. Except 
			a. Reputation and private information of individual 
			b. Restrictive or non-competition clauses 
			
Non-Competition Clause: have to be written, falls on the employer to burden proof (needs to proof validity)
Not enforceable if unreasonable departure (includes being fired or leaving for unjustifiable reasons)
In most cases they’re reasonable / with reasonable restrictions 

Restrictions might include:
· Work limitations (ex: can’t work for a competition company)
· Territory restriction (how far you can’t compete) 
· Time restrictions 

Termination of contract: 

1. When fixed contract ends 
	Except if tacit renewal: as long as it’s 5 days AND there are no 	objections 
2. By agreement 
3. By notice (could be verbal) 
· Must be an indeterminate contract 
· In most cases employers gives compensation (in terms of money) for the time of the notice and ask them to leave (here is 2 months of pay just leave)
· If regular employee: normal de travail 
· If manager: falls under civil code (2091) and length is calculated based on few factors (rank, responsibilities, duration, nature of employment, age of employee, and time required to find a job) 
· If a serious fault is committed, they can fire you without notice (steal, violate the standards)
· Labor Standards Act Notice (not for senior managers) 
	Between 3 months and 2 years – 1 week notice
	Between 2 years and 5 years  – 2 weeks notice
	Between 5 years and 10 years – 4 weeks notice
	10 years and over – 8 weeks notice  
· LSAN is not necessary if: 
A. Less than 3 months of work 
B. Fixed term contract
C. Employee committed serious fault
D. Superior force (act of nature/ tornado)
4. By death: 
· Of employee
· Of the employer depending on circumstances 

5. Superior force:
· Contract ends upon natural disasters (unless a clause states otherwise)
· Employee becomes inapt 

6. Sale of business:
· Contract continues even after sale, merger, or succession

7. For good and sufficient cause based on: 
· Financial health of business (not doing well, fire) 
· Restructuring (merging, structure)
· Employee shortcomings (as relate to responsibilities)

-------------------------------------------------------------------------------------------------------

For good and sufficient cause: 
Civil code (1458) – contractual fault 
Labour Standards Act (s.124) not inferior senior management – 2 years of service + 45 days to complain 


The Quebec Labour Standard Act 

[bookmark: _GoBack]Characteristics
· A “public order” law requiring minimum conditions offered to employees 
· Employee can’t waive “public order” rights 
· LSA doesn’t apply to senior management 
Wages

As agreed upon/ minimum wage (s.40)
Max intervals of 16 days, max 1 month for managers and 1 month for new employees (art. 43 QLS)
· No deductions from pay unless required by law or authorized (s.49) 
· Max 40 hours otherwise paid at time and half or vacation time if:
1. Employee requests or 
2. Part of collective agreement 
· Call- in pay is minimum 3 hours (s.58) 
· Paid vacation: 
Between 1 year or less – 2 weeks 
Between 1 and 5 years – 2 weeks 
Between 5 years and more – 3 weeks 
		Must know annual leave 4 weeks in advance 

Contractor: somebody who’s self-employed / contract for services 

Contract v. Employee 

Subordination and control
Employee: subordinate to employer 
Contractor: not subordinate, just agreement on result 

Work
Employee: perform work himself
Contractor: not obligatory, can hire others 

Tools and Equipment
Employee: owned and provided by employer 
Contractor: provides own tools

Payment
Employee: earns a salary or wages 
Contractor: profit based on efficiency of work 

Damages – conditions 

1. Contractual Liability 
		Bodily 
		Moral
		Material 
2. Principle Liable 
		Owner can’t turn and say I didn’t fire him the manager did (falls on 		employer)
3. Renunciation
		Can’t remove eight to damages by agreement 
Damages – Assessment 

1. Present
		Compensate for actual losses and deprived profit 
2. Future 
		Certain future injuries 
3. Punitive 
		Preventative role 
		Gravity of fault 
		Debtor’s financial situation (insurance?) 

Hasanie v. Kaufel Groupe Ltd (art. 2088 / loyalty during employment)

Cases Facts 

· Plaintiff argued constructive dismissal:
		Was hired in 1988 as Senior Manager
		Issue started with the sale of Kaufel to Thomas and Betts 
		Cites reorganization did not include him (didn’t want him there so 			wanted to fire him) 
		Was offered severance package and then withdraw 
· Defendant argued conflict of interest thus breached loyalty: 
		Plaintiff never gave reorganization time to include him 
		Found out plaintiff was in talks to purchase competitor 
		Plaintiff responsible to explains disloyalty 
		Such acts need clear consent by employer 
		Therefore disloyalty a serious reason to end contact without notice  
Judgment

· Plaintiff did not rove actions were authorized 
· Plaintiff did not meet burden of proof to counter disloyalty claim 
· Reorganization doesn’t mean constructive dismissal 
· Failure of “fiduciary duty” / not to be disloyal 
· Firing without notice is completely legitimate because he committed a serious fault/ disloyalty 

Copyfax Inc. v. Lambert 

Case Facts: 
· Plaintiff hired defendant as dispatcher (1992) then as sales agent (1997) 
· Signed non-competition contract 
· Restricted defendant from working in field for 14 months, in 25 mile radius of Laval and Montreal or surrounding “it” 
· 1999 creates group AMC (his own company) 
· 2000 was fired upon this discovery 
· Judge looks at it (time limitation, geography, and work restrictions) but the location is too vague 
· Got provisional injection against defendant from doing business with plaintiff’s clients, including Panasonic Canada 

Judgment: 
· Test: “balance of convenience – inconvenience” 
· Since it was a contract of adhesion 
· Since it was an abuse clause (25 mile is too much)
· Favored for defendant 

Medicom vs. Bergeron 

Case Facts: 
· Petitioner (Medicom) sought injuction againt Bergeron and Hubert 
· Both had signed non-competition contracts 
· Bergeron’s restrictions were worldwide for 2 years 
· Hubert’s restrictions were Canada for 3 years 
· Court examined “legitimate interest of employer” vs. employees “right to work” 
· Cites employer burden to prove restriction valid 
· Found employer failed burden 

Dube vs. volcano Technologies Inc,

Case facts: (when can labor contract apply?)
· Dube was hired by Volcano in 97 
· Signed a contrct to the LSA as means to resolving problems 
· Financial re-structuring resulted in his dismissal 1999
· Get 2 weeks noticed and get fired and pay
· Defendant argued LSA due to contract 
· Plaintiff claimed 9 months pay + other damages  

Judgment: 
· LSA clause drafted for floor employees 
· Mgt excluded from LSA because he is a manager 
· Therefore clause applying LSA be clear (what rights this manager is surrounding must be clear)
· A reference that site LSA is not enough to justify somebody’s rights taking away 
· Thus art, 2091 applies 

King v. BioChem 

Case facts:
· Dr King started working Nov. 1996 
· Relocated. Leave and come work with us 
· Hired as associate director 
· Sep 97 she’s fired (after 10 months)
· Company argued for insubordination 
· She argues without any warnings 
· And she claimed she was fired because of jealousy and false complaints 

Judgment: 
· Found no verbal or written unsubstained 
· Found King was seen as a good employee 
Rules: 
1. Employer has right to terminate employment for cause 
2. Must give warnings before
3. Employer has burden of proof to explain its reasons 
· The court believed her and loved her 
· The court found defendant failed burden 
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