THE INCOHERENCE OF LEGAL POSTIVISM	  6









The Incoherence of Legal Positivism, According to John Finnis
Andreas Lins 7313588
POL3157 Section A
Prof. Maicher
University of Ottawa
21 October 2015
 



The Incoherence of Legal Positivism, According to John Finnis
In "On the Incoherence of Legal Positivism", John Finnis offers a concise and thorough definition and explanation of legal positivism, its origin and many forms, and its disputes and shortcomings. Finnis introduces legal positivism by identifying several of its features. He begins by defining legal positivism as "the principle that state law is, or should systematically be studied as if it were, a set of standards originated exclusively by conventions, commands, or other such social facts." (2000/2015, p. 181) According to Finnis, "legal positivism is an incoherent intellectual enterprise that offers invalid derivations of ought from is". (2000/2015, p.181) 
In discussing the theories developed by Jeremy Bentham, John Austin, and Hans Kelsen, Finnis notes that legal positivism is officially neutral on whether there are moral standards outside the law whose involvement in partially dictating and influencing deliberation is not to be explained by any social fact. (2000/2015, p. 181) Finnis uses this theory to introduce "modern natural law theory", identifying key thinkers Samuel Pufendorf and John Locke, and delves into detail on some of the characteristics and critiques of this natural law theory, as well as how it applies to legal positivism. "No law without a legislator. No obligation without subjection to the "will of a superior power." Law is in vain without the prospect of punishment." (Finnis, 2000/2015, p.181) Locke's definitions here are meant to be as applicable to natural law, with principles of morality, as to the positive law of states; it is from natural law theory that law's "positivity” is first articulated and explained. However, Locke is aware that "the fact that conduct was willed by a superior, does not explain why that conduct is now obligatory." (Finnis, 2000/2015, p.181) Thus, according to Finnis, Locke posits that fundamental moral principles are norms "which would be self-contradictory to deny." (2000/2015, p.181) Finnis explains modern natural law theory to provide a contrast to legal positivism. Finnis posits here that today's legal positivism, also called exclusive legal positivism, is very different from modern natural law theory. Exclusive legal positivism, "while affirming that all law is based upon and validated by social-fact sources, it accepts also that judges can and not rarely do have a legal and moral obligation to include in their judicial reasoning principles and norms which are applicable because, although not legally valid (because not hitherto posited by any social-fact source), they are, or are taken by the judge in question to be morally true." (2000/2015, p.181) 
Finnis continues by discussing and critiquing exclusive and inclusive legal positivism and their disputes. He first identifies that the law has a double life. The first is "its existence as the sheer fact that certain people have done such and such in the past, and that certain people here and now have such and such dispositions to decide and act". (2000/2015, p.181) These facts give exclusive legal positivism its account of a community's law. The second life of the law is "its existence as standards directive for the conscientious deliberations of those whose responsibility is to decide (do justice) according to law". (2000/2015, p.181) Finnis then identifies a major dispute between inclusive and exclusive legal positivists. Inclusive legal positivists argue that the law of a state, if it requires or permits judges to question what morality requires in certain cases, establishes that the moral standard that answers that question has legal as well as moral authority. Exclusive legal positivists, on the other hand, insist that moral standards remain outside the law due to their lack of posited social-facts, despite their involvement in influencing a judge's decision. Finnis comments that this dispute is "little more than a squabble about the words "law" or "legal system"". (2000/2015, p.181)  He offers two definitions of law: the first as "a complex fact about the opinions and practices of a set of persons at some time", and the second as "good reasons for action". (2000/2015, p.181) Finnis stresses that along the second way of thinking "nothing will count as law unless it is in line with morality's requirements, both positive and negative". (2000/2015, p.183) According to Finnis, a sound morality requires the continuation of the making and complying with positive, social-fact source-based and ideologically established laws. (2000/2015, p.183) Thus, Finnis leads to the distinction between "enquiries about what is (or was, or is likely), and enquiries about what ought to be", and his critique that legal positivists do not pay attention to the important distinction.  Finnis posits that exclusive legal positivism, in "counting as law only what has been pedigreed", has the following inconveniences: the relationship between legal duty and the duty of the courts seems to fall outside the "science" of the law, and there seems no way to specifying precisely what counts as pedigreed. (2000/2015, p.183) Inclusive positivism, in "counting as law whatever standards the courts have a judicial duty to enforce" in inconvenient insofar that it cannot be done well without undertaking precisely the task and following the route of classical natural law theory. (2000/2015, p.183) 
Finnis then leads to his point by acknowledging the purpose of legal positivism, its failure to achieve it, and why legal positivism is incoherent. Legal positivism "identifies itself as a challenge to natural law theories". (2000/2015, p.183) The best challenge statement legal positivism can come up with is "there is no necessary connection between law and morality". (2000/2015, p.183) Yet, classical law theory has never denied this statement, and the claim that "natural law theories overlook some of the social facts relevant to law" is false. (2000/2015, p.183) Since it prides itself on dealing only with facts, legal positivism "can't offer an understanding neither of reasons for actions (oughts), nor of their only conceivable source, namely true and intrinsic values." (2000/2015, p.184)  In an argument by Jules Coleman and Brian Letter attempting to critique what natural law theories say on the authority of law, Finnis states that the incoherence of positivism is nicely illustrated. Coleman and Letter attempt to argue that natural law “fails to account for the authority of law” (according to their misinterpretation of legal positivism and natural law theory), and that positive law adds nothing to pre-existing moral requirements. However, since the majority of our laws would have “no moral authority unless legally created in accordance with the law’s own criteria of legal validity”, the law's authoritativeness is nothing other than its moral authoritativeness. (2000/2015, p.184) Positivism is ultimately redundant, and fails at explaining the authoritativeness of these requirements are, or the lack of authoritativeness for unjust laws and legal requirements. Finnis denounces positivism as doing no more than repeating what any lawyer or natural law theorist would say are "intra-systemically valid laws, imposing "legal requirements"", and what the consequences are of disobedience. (2000/2015, p.185) Thus, legal positivism is incoherent because it possesses an “inherent and self-imposed incapacity to succeed in the explanatory task it sets itself”, which is namely to explain the authoritativeness of law. 
I agree with Finnis insofar that legal positivism seems a redundant legal theory by accomplishing very little of significance pertaining to legal theory, especially in comparison to natural law theory. Yet, I believe legal positivism holds value in the exercise of using it as a method of critically analyzing new laws that are being passed. While it is important to analyze and understand the whole of law, I’m suggesting legal positivism, since deals in identifying the conventions and social-facts from which law stems from, be used to analyze laws that pertain specifically to social conventions and beliefs. In the modern world, emerging laws relate more and more to sociocultural issues. By using legal positivism as a comparison to analyze the facts and conventions that form the base of these laws, a more concise understanding is offered as to where its authority stems from, as well as the proper way to adjudicate cases involving such laws. 
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