BU231 OC Exam Prep

Chapter 15 = 10 marks (347 - 352)  REMEDIES

3 Types: Damages, Equitable Remedies & Quantum Meruit 

DAMAGES: $ award to compensate injured party for the loss cause by the other party’s breach of contract 
· To place injured party in the position they would have been in had contract been performed 
· Need to take into account all costs involved 

Economic Breach  where it is economically advantageous to breach 

Mitigation of Damages: action by aggrieved party to reduce extent of loss caused by 
· Request to act reasonable
· Loss must flow from breach – must be foreseeable 

Special Circumstances
· Breaching party NOT liable if: damages arise from special circumstances, where breaching party was not made aware of them 
· TEST: from past experience and knowledge b/w the parties, should the managers have reasonably expected the loss at the time of the K formation 

Measurement of Damages
· Expectation of Damages: expected profits from the time of K formation
· Opportunity Cost: the lost chance of making a similar contract with a different promisor 
· Consequential Damages: reasonably foreseeable damages that flow from the breach (worst) 
· General Damages – not quantifiable 
· Reliance Damages – damages for wasted effort
· Liquidated Damages – amount agreed to be paid in damages by a party to a contract if it should commit a breach 
· Penalty clause – a term specifying an exorbitant amount for breach of contract, intended to frighten party into performance
· Nominal Damages – where loss sustained is negligible 
Contracts of Sale: when buyer and seller agree on a price and time for delivery, each has taken into account, and assumes the risk of changes in the market price b/w the time of making the contract and the time of delivery 
· Either party fails to perform = breach 

Problems in Measuring Damages
· Mental Anguish: entitled to compensation
· Wrongful Dismissal: often causes mental anguish 
· Lying about reason for dismissal
· Must prove the psychological damages for which damages are claimed
· Lost Enjoyment
· Attitude of courts: hesitate to award large sums for highly subjective reactions that vary widely from person to person 
· Cost of Performance vs. Economic Loss – ignores subjective interests

Contracts = economic device 

EQUITABLE REMEDIES: special non-monetary remedies given only when damages alone will not adequately compensate for a loss (not common, but available)

Courts of Equity
· Where damages are not sufficient
· Can order a party to perform the K
· Court orders other than $$ settlements 
· Ex: Rescission 

Discretionary in Nature
· Plaintiff must come to courts w/ “clean hands” 
· Action must be brought in a reasonable time 
· No innocent 3rd party involved 
· Compensation must be commensurate with promise
· Cannot violate Principle of Symmetry 
· Starting to become less common
· The other person, if situated in reverse, would be allowed to get the same remedy – if not, then principle is violated 

Specific Performance: order requiring a defendant to do a specific act; usually to complete a transaction
· Only for unique properties (real or personal)
· S.P is almost never granted in employment or personal service contracts 
· Granted when $$ damages are inadequate 

Injunctions: court order restraining a party from acting in a particular manner
· Need for a negative covenant in the contract (promise not to do something)
· Injunctions are rare in employment contracts
· Types: 
· Injunction
· Interlocutory Injunction: a temporary restraining order 
· Mareva Injunction: against an employee (may have unacceptable consequences – ex: hostility at work, why courts reluctant to grant) 
· Exception: Court won’t grant remedy where the subject matter of K is personal services and where the effect would be to leave the employee no alt. but to work for the original employer or remain unemployed
· Anton Pillar Order – applicant, w/out notice to other party, uses to prevent other party from doing a harmful act to the contract 

Rescission: set aside or rescinding a contract in order to restore the parties as nearly as possible to their pre-contract positions 

…


Chapter 17 = 1 mark (370 – 404)  BAILMENT

Bailment: transfer of possession of personal property w/out a transfer of ownership
· Owner of property = bailor
· Party that receives goods (chattels) = bailee
· Can be contractual, non-contractual, or involuntary 

[image: MacHD:Users:stephanie:Desktop:Screen Shot 2015-04-15 at 10.14.34 PM.png]

 Contractual
· “Bailment for Value” 
· Designed to benefit both parties
· E.g. car dealership giving you car to play with (and hopefully buy)

 Non-Contractual
· “Gratuitous”
· Can benefit either or both parties
· No intention to create legally-binding relationship 
· E.g. car left with friend for safekeeping, but friend can use a bit 

What to Prove? 
· In Bailment, the burden on bailee of showing they were not negligent, must offer a reasonable alternative explanation (reverse onus) 
· Easier to sue in Bailment vs. Tort 
· Tort  plaintiff has to prove that defendant was negligent, defendant is otherwise assumed to be innocent
· Bailiff  defendant had to prove they were not negligent (they’re assumed to be so if the circumstances suggest it) 
· E.g. you send your car in for repairs and it gets blown up there, you need only establish the condition of the car when you dropped it off, and the condition it was in when you received it 

[bookmark: _GoBack]Bailee’s Duty of Care: all bailees have DOC to take care of the possession 

Chapter 18 = 10 marks (416 - 429)  INSURANCE

Chapter 25 = 1 mark (638)  MORTGAGES

Chapter 26 = 15 marks (649 – 678)  BUSINESS ASSOCIATIONS

Chapter 27 = 1 mark (702 – 705)  CORPORATIONS

Chapter 31 = 2 marks (799 – 801)  CREDITOR’S RIGHTS
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