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Tort Law

Background: 
· Tort law is not part of public law
· Variety of private law
· [bookmark: _GoBack]Tort law deals with involuntary transaction between people, classic example is if someone runs you over by a car. You didn’t ask to be run over or agreed to run over there will still be legal liability
· Tort law gives people obligations even though people didn’t agree to it
· It is a non-consensual part of law

Caveats
· Not all tort law is about involuntary action
· Some torts (Heavyburn and Heller) has to do with voluntary action

Torts vs Crime
· A crime is an offence society at large. An offence against everyone ( R v someone else)
· Tort is a claim by someone against another claimed person
· Tort is to protect the rights of plaintiffs
· Tort burden of proof = balance of probability
· A tort is a civil wrong, other than a breach of contract, that is compensable by a common-law remedy in damages
· Tort = compensation by the payment of money

How did torts come to be
· King deputized people to be judges. Judges choose important complaints which are called writs aka ‘writ system’
· Writ is a formula for relief
· In 1850 abolished writ system
· New system you need documents called pleadings. This is how you get into court under modern law

What torts are there?
· Intentional torts: As a rule we have to prove that a person intended to interfere with your rights
· Negligence (most modern): someone was negligent. They did something that a reasonable person wouldn’t do 
· Strict liability: Some torts where you don’t necessarily have to prove the person was negligent
· Famous tort case: Liebeck v. MacDonalds (hot coffee case) > Negligence case

Intentional Torts
· Intentional interference with another persons rights/protected interest
3 Torts that deal with rights to personal integrity and freedom
1. Battery
2. Assault
3. False Imprisonment

Volition
· The acts must be under the control of the conscience mind. This is a requirement of reliability
Intent
· A desire to bring out a particular end
· Don’t have to prove that the plaintiff didn’t like you

Imputed intent
· If outcome was certain or substantially certain to occur we treat you as if you intended it to happen

Constructive content
· Knowing well that the tort you committee can interfere with the lives of others

Transferred intent
· Wanting to committee a tort against one person but the tort is transferred to someone else
· E.g., snowball doesn’t hit the person you wanted it to hit
· ***Negligence***

Motive, Mistake, Provocation
· These are generally irrelevant for the purposes of the intentional torts
· Generally law doesn’t care why you did something, instead it cares about the intent to do something
· Generally law doesn’t care about your mistake because the intentions are still there
· Mistake does not defeat intent.. in most cases
· Generally provocation doesn’t mean anything because the intention was still there

Battery
· Intentional bringing about of a harmful or socially offensive psychical contact with the person of another
· ***Remoteness rule for law of negligence***
· Some examples of battery—grabbing someone’s nose, spitting in someone’s face, pouring water or beer on someone at a bar, cutting someone’s hair or eyebrows
· If there is any sort of touching you are liable for battery


Assault
· Need reasonable apprehension of the consequences

False imprisonment 
· The intentional bringing about of a total restraint of movement



Fraud:
· Sometimes a plaintiff will consent based on a fraudulently founded belief.
· R v Cuerrier:
· Cuerrier, knowing he was HIV+ had intercourse with two complainents, not informing them. Charged with aggravated assault contrary to s. 268 of the CC. 
· SCC ruled this on the ground that fraud in the CC meant more than the traditional definition and that consented would be vitiated where (1) the accuseds dishonest act (2) resulted in significant risk of bodily harm. 
· See also R v Mabior, 2012 SCC 47: a failure to disclose STD status where viral load is low and condoms are used does not vitiate consent since there is not a significant risk of harm. 

Duress: 
· Duress can vitiate consent, but is narrowly interpreted to apply only to threats of immediate physical force.
· Public policy can also be appeal as a way to vitiate consent. This has been invoked in situations where it would be unfair or unconscionable to allow the defendant to use consent. 
· Norberg v Wynrib:
· Elderly doctor agreed to continue an addicted patient's pain killers if she agreed to have sex with him. Woman agreed. 
· SCC Held: Consent was negated because of public policy. It was not fair for doctors to take advantage of their privileges to obtain consent. 

Self-Defence:
· Must have believed you were about to come into harm, and the force you use must be reasonable in the circumstances.
· Grambriell vs Caparelli
· Defence of other:
· Mother hits son's attacker with a garden rake:
· Two issues: Was it necessary to use force, and was the force reasonable?
· Held: Yes and yes. 
· R v Lavallee
· Women shoots man in the back after he threatens her. 
· Same questions applied
· SCC held yes and yes. 

Defence of Legal Authority:

· Cannot be a tort to do what parliament has ordered or permitted you to do.
· Kresgie

Summary

· Tort law protects rights that people have, bodily integrity and free movement
· Certain intentional torts protects against direct interferences. 
· Take off slides. 


Nuisance:
· A nuisance is an unreasonable interference with the use or enjoyment of land or property.
· Nuisance law therefore protects and sets the boundaries of our property rights: notwithstanding the fact that property is mine, I am nonetheless limited in what I can do on my own property. 
· Your property cannot interfere with someone else's property. 

· It is a strict liability tort, you do not have to prove the defendant intended to cause nuisance. 
· You do not need to prove that the person causing the nuisance is doing so negligently. 
· 
· Appleby v Erie Tobacco:
· Defendant was a tabacco manufacturer whose manufacturing process produces a noxious smell. 
· The plaintiff complained of the smell and sued in tort. 
· The defendant was not acting negligently, was doing “Their best to prevent injury to their neighbours”
· The test: Is there interference complained of a substantial and unreasonable interference with the plaintiff's use of their land. 
· Erie argued that it was in tobacco country. 
· “There is a local standard applicable in each particular district, but, though the local standard may be higher in some districts, the question ultimately reduces itself to the test. 
· Court ordered an injunction, forcing them to stop rather than pay money. 

· Rogers v Elliott:
· The plaintiff, recovering from sunstroke. Every time the church rang their bells, the plaintiff suffered seizures. The church refused. 
· The court ruled the plaintiff was overly sensitive. Only effects considered would be those that affected a normal person. 
· Precedent: If your use of the land is especially sensitive, an injunction will not be given. 
· 
· 
· Sturges v Bridgman
· Businessman rendered pork fat to make candies. Doctor living next door could not hear his patients talking. Pork maker said he was there first.
· Court ruled nuisance, longevity was not a factor in being a nuisance. 
· Schenck v The Queen 
· Schenck's peach trees were salt poisoned by road workers laying salt down on roads. 
· Public benefit was irrelevant, as individual property rights could be sacrificed for such a goal. 

· Fotainbleau
· Two hotels built besides each other, one hotel wanted to heighten their hotel 15 stories, obscuring the other hotel pool in shade.
· Lower court ruled nuisance “no one has a right to use property to injure another.”
· Court of appeal disagreed: “One must use his property so as not to injure the lawful rights of another.” The hotel had no intrinsic right to sunlight.

ONLY CASES FROM THE TEXTBOOK WILL BE ON EXAM

· Magic carrot theory, you own only the land above and below your house.
· Being deprived of something coming into your land, such as sunlight, is not unfair. 
· 
· Bradford v Pickles:
· What role does malice play?
· Bradford is pumping water of Pickle's property, so Pickles stops the water. 
· While it was not part of Bradford's magic carrot, Pickles was doing so maliciously. 
· Yet the highest court in England ruled malice was irrelevant in emanations cases. In prevention it is relevant. (Case in the materials)
· 
· Test for nuisance: Substantial and unreasonable interference with your property rights. 
· There may be distinctions between cases of emanations from your magic carrot, and preventing things from coming into your magic carrot. 
· 
· Law and Economics:
· The law of nuisance has been a favourite area for those who engage in the economic analysis of law. 
· According to this view, society ought to concern itself with the efficient allocation of resources, and the legal ruling in a given case should be the one that minimizes costs. 
· Coase Theorem: Hinted exam question: 
· Where transactions costs are zero, the efficient (legal) outcome will occur regardless of the choice of legal rule. In other words, we needn't worry about who gets assigned what legal right. 
· Where there are positive transaction costs, the preferred legal rule is the rule that minimizes the transaction costs.  

· Cases such as Sturges should not be seen as the Confectioner hurting the Doctor but rather they are both hurting one another. 
· No matter what the court says, the most efficient user will win.
Negligence:
· More negligence claims than any other types of tort claims.
· US vs Canada:
· Liability generally the same
· Two key differences are juries and punitive damages. 
· Judges in the US are elected, while in Canada they are elected. 
· Difficult to give punitive damages in Canada. 
· Other differences:
· Absence of universal health care
· Aggressive lawyers in US
· Absence of costs. If you lose a case in Canada you pay the oppositions legal fees. 
· In the US, you sue everyone even relatively involved in the case, but in Canada you sue those you might win against. 

· Elements of a Claim in Negligence:
· Duty of Care
· The Standard of Care and Its Breach
· Did something a reasonable person would not have done. 
· Causation
· Remoteness of Damages
· The type of injury was reasonably forseeable. 
· Actual Damage
· You suffered something the common law recognizes as damage. 
· Grief, anxiety, and even your own death are generally not recognized as actual damage. 
· 
· Defences
· Contributory negligence, you being partially at fault for your own injury
· Voluntary assumption of risk. 
· Illegality

· The general rule for duty of care, is that everyone has a duty not to cause injury to forseeable people. 
· 
· Donoghue v. Stevenson.
· Snail in a ginger beer made a consumer sick. 
· House of Lords in 1930 came up with the Neighbour Principle. 
· You owe duties to your neighbour. Neighbour being someone you can reasonably foresee as being injured by your carelessness. 

· Anns/Kamloops 1:
· 1) Reasonable foreseeability of harm, proximity of closeness. 
· 2) Policy reasons not to make it negligent. 
· Example, in a capitalist society is must be permissible to run opponents out of business. 


· Special Duties of Positive Action:
· You are only liable for negligent actions, not liable for choosing not to help someone. 
· 
· There are some exceptions to this: 
· If you created the risk, you are liable. 
· If you somehow made the plaintiff worse off. 
· Assuming responsibility over someone
· Depriving someone of aid. 
· Special relationship, such as parenthood or lifeguarding. 
· Duties to Rescuers:
· It is reasonably foreseeable that if you create a source of danger, someone may be injured trying to eliminate the danger. 
· Duties of Manufacturers:
· Six Rules:
· Warn of risks known or you ought to know of using a product 
· This duty is ongoing, discovering a fault after the release you have to warn them. 
· Need not warn public of obvious risks. 
· Exception with children
· Sufficiently specific and detailed. 
· Generally, only warn of risks created from the foreseeable use of the product. 
· In limited circumstances, a learned intermediary may be used. 
· Example, warning doctors of dnagerous medicine rather than their patients. 
Tort of Negligence
Duties to unborn
· Pre-conception wrongs
· Working at a factory and exposure to chemicals defects newborn
· Ability to claim
· Claims are most often than not unsuccessful because parents don’t know they were exposed to the chemicals
· Wrongful birth
· Pregnant women gets measles, mumps etc. the child born is disabled and sues doctors
· Claims she would have aborted instead
· Generally successful as long as you prove what a reasonable person would consider having an abortion
· Wrongful life
· Pregnant mothers has measles, mumps etc. but the child sues the doctor
· Had the doctor done the correct thing he wouldn’t be living a “horrible life”
· Usually unsuccessful because they don’t have a way of knowing whether it would have been better to never been born
· Wrongful pregnancy
· Someone goes in for a sterilization procedures but the women still becomes pregnant
· The courts decide whether or not the parents can sue for help on taking care of the child for all 18 years
· Claims where the courts are most all over the map, indecisive on ruling
· Pre-natal injuries
· Duval v. Seguin (Ont. H.C. 1972)
· Mother driving car, defendant crashes into car, child is born early with severe disabilities
· If the child is born alive, they can sue a third party 
· Dobson (litigation guardian of) v. Dobson
· Mother crashes by herself and sons is born with defects
· Child sues mother (done by the grandfather)
· 5 members of SCC rule that there is no liability, to pose liability would be an intrusion 
Nervous Shock
· Alcock v. Chief Constable of South Yorkshire Police
· Soccer stadium that collapsed on fans
· Victims need psychiatric help
1. Relational Proximity (parent and child, or spouses)
2. Locational/Temporal Proximity (have to be close in time and space to the accident and aftermath)
3. Visual/Aural Proximity (have to have seen them get killed with your own eyes, and hear them get killed with your own eyes)
· 
Mustafa (flamboyant gay) and fly in the water case
· Believes in cleanliness
· Gets water delivered to his house, finds fly in the water, freaks out
· SCC rules it has no case, dismissed
Pure Economic Loss
· General rule
· Ex. Canadian National Railway v. Norsk Pacific Steamship (SCC 1992)
· Indeterminate Liability
· Facts: defendant owns a tug boat and the captain is drinking and crashes into a bridge
· Bridge is knocked down
· CNR sues the captain too because they use that bridge all the time
· The courts say there is no suit
· Because the loss is purely economic
· Exception
· Hedley Byrne & Co Ltd v. Heller 
· Example 1: inherit money, go to an investment advisor & he tells you to invest somewhere, you do and lose the money 
· You cannot sue because you have a relation with that investor and he did not assume responsibility
· Example 2: same as before but a friend also invest money and loses can the friend sue? 
· No, why? Because the advisor did not assume responsibility to them, only to you
Standard of Care
Done something that a reasonable person would not have done in the circumstances
· Objective Standard
· Factors to Consider
1. Foreseeability of harm 
2. The probability and severity of the harm
3. Social Utility
4. Costs of risk avoidance
5. Custom

Bolton v. Stone
· Cricket game
· 6 homeruns in 30 years, dirt path, barely used
· a homerun is hit, hits older women
· she sues, but it’s dismissed
· not foreseeable, damaged is significantly higher due to age
· no breach to standard of care
Vaughan v. Menlove
· menlove – farmer that makes big piles of hays
· neighbor doesn’t like them, says they should have holes in the, so the breeze can go through and the center doesn’t get to hot
· hot summer day, hay catches fire, and blows over to neighbor
· the test is an objective standard, a reasonable person would not have placed his hay like that
Stokes v. Carson
· stokes causes accident after having a night terror
· was he liable in negligence? Breached standard of care?
· In order to be liable in negligence, one must be conscious, purposeful and visible conduct 
Buckley v. Smith Transport Ltd.
· Accused has syphilis and imagines that his truck is being driven by someone else so he lets go
· Truck crashes and but he is not found guilty of negligence he was psychotic 
· Syphilis made him think the truck was being controlled by someone else
Roberts v. Ramsbottom
· Driver of car has a stroke
· Hits a biker and paralyzes him
· Found guilty of negligence 
Cost of Precautions
The Wagon Mound (No. 2)
· Ship needs oil, engineer bolts  it in place but it starts leaking
· Thin sheet of oil starts covering the water
· They keep filling it up 
· Someone is welding and sparks a fire
· 2 billion in damages
· engineer is sued
· found of negligence because the reasonable person would not disregard a small risk if it could have been avoided effortlessly 
Utility
Watt v. Herfordshire
· Plaintiff was a fireman, had a fireman jack but it was already somewhere else
· Order for it to be put on the back of a truck and rushed to the scene, 250lb jack held at the back of the truck by four men, someone jumps in front of the truck and they brake hard, jack crushes one man
· Courts rule that the purpose of the incident was important
Malcolm v. Waldick
· Brother visits sister
· Driveway is icy
· He slips and sues sister for all loses
· Was the custom of St. Thomas justifiable (insurances suing each other, not brother vs sister)
· Courts don’t care about customs, its what a reasonable person would do
· Custom and standard practice does not always absolve you of the taking reasonable precautions 

Courts will never interfere with medical customs – someone with a medical degree must do a proper evaluation

Variables Standards of Care
McHale v. Watson
1. Babies – no standard of care
2. Young Adults – under the age of majority, but capable of foreseeing risk – we apply the original of reasonable prudence 
3. Children – (between  baby and young adults) apply a reasonable standard of the same age and intelligence 
McErlean v. Sarel 

Elderly – apply the reasonable standard of care

Professionals – we a ply the reasonable professional standard (doctor to doctor, lawyer to lawyer)
· White v. Turner
· Young v Bella
· Granger v Ottawa General Hospital
No such thing as a young lawyer or young doctor, they still treat them as the reasonable lawyer/doctor
Persons with Disabilities – treated to the reasonable standard of that person, must make modification to their activities tho

Causation 
Must have cause the accident
· Two sub issues
1. What is the test for causation in this particular situation?
a. Question of law
2. Can the plaintiff prove that defendants 
The “But for” Test
But for the defendant’s negligence, would the plaintiff have suffered the injury 
Wagon Mound #2: but for the oil cause the explosion? No. you don’t have to be the cause, just a cause 

Material Contribution Test
Over-determination – too much negligence, therefore it will still happen
· Lambton v Mellish
· House in middle of park
· At the end of the park there’s a Ferris wheel, one on each side of the park
· Owner sues both because they turn their music too loud
· The court rules that there both liable
Factual Uncertainty
· Cook v. Lewis
· Hunter who got shot while hunting while he was tying his shoe
· Both hunters didn’t know he was there, point fingers at each other
· Court rules they are both liable
· Fairchild v. Glenhaven Funeral Services
· Court ruled that you can increase the risk of negligence regardless if there was none 
Clements v Clements (2012)
Exceptionally, a plaintiff may succeed without proving “but for” where:
a. The plaintiff can establish global “but for” causation against a group of negligent defendants; and
b. The plaintiff, through no fault of her own, is unable to show which individual defendant cause the injury since each can point to one another as the possible cause of the injury 
Multiple negligent defendants 

Remoteness
Was the type of damage suffered by the plaintiff a foreseeable consequence of the defendant’s actions?
The Mother Test: go back and just as your about to commit the act, your mother appears and list why you shouldn’t do it, if its one of the top 3-4 then its remoteness
· The Wagon Mound #1: is the damage by far easily foreseeable? No liability because not easily foreseeable that that oil would light on far. The mother test would not include oil lighting up on fire on water
· Hughes v. Lord Advocate: sewer hole on the street, its dark so they set lanterns around, kids go down, they get scared, on the way up they drop the lantern, the gas from the sewer explodes and burns them
· Outcome: foreseeable
· Bradford v. Kanellos: person from the restaurant yells that there’s a gas leak and the plaintiff gets trampled.
· Outcome: not easily foreseeable
· Lamb v. London Borough of Camden: city works on pipes outside vicits home, water explosion rerupts and all the dirt infront of the house washes away, the house leans forward a bit and the tenant decides to move out. Hobos move in and they tear the house apart, victim comes back and tries to sue the city
· Outcome: not foreseeable because the mothers test would not tell us tweakers would move in and destroy the house if a pipe burst

Thin Skull Rule
If initial kind of injury was foreseeable, the defendant will be liable for the unforeseeable consequences that resulted from plaintiffs pre-existing susceptibility or weakness
The law is concerned with type not extent 



Damages
The plaintiff must have suffered damages in order to have a claim in negligence
Three main types of damages
· Pecuniary (loss of income)
· Non-Pecuniary (arbitrary income due to change or damage of body)
· Punitive (non compensatory, punish the person that did the act) 

Defenses
Illegality 
· Marginal defense
· Occurs in two situations
· To make a profit from an illegal enterprise
· Or when an action would help someone evade a criminal sanction
· Hall v. Hebert
· The thief 
Voluntary Assumption Of Risk 
1. An agreement to accept the physical risk of an accident and
2. An agreement to accept 
Classical examples
· Impaired driving
· Waiver

Contributory Negligence
· Most important of the defenses
· Apportionment of damages between the parties if the plaintiff is also at fault 
Gagnon v. Beaulieu 
Driver gets t-boned and gets hurt but wasn’t wearing a seat belt, only gets compensated about 70-90% of the money he would of got if he was wearing a seat belt
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