notes

Chapters 1 and 3
Private and Public Law
Private	
1. Between individual citizens. One is sued for not paying /fulfilling an obligation. Responsible/non responsible
a. Contract law- leases and employment
b. Commercial law- set up enterprise, provide goods and services
c. Property law- settle boundary differences with neighbors
d. Civic liability- consequences of individual’s negligence 
Public	
1. Between citizens and their state (nation/country)
a. Criminal law (guilty/innocent)
b. Taxation law
c. Highway law
d. Language laws
e. Bankruptcy laws

Civil and Common Law the origins, differences
1. Civil law [code du Napoleon]- fundamental basis in legislation. Law is decided by governing officials who then codify into statues. These codes then applied by courts (public or private). Judgments are based on the letter of the law. Legislative supremacy.
2. Common law [king’s rule on each hearing]- based on precedence and case law or jurisprudence. Take into account past judgments.
The various legal systems in Canadian history (and Quebec)
Canada- common law in all provinces except Quebec, which is governed through civil code.
· 1664- Québec uses Coutumes de Paris
· 1763- Québec became Canada
· 1763- Royal Proclamation of 1763- Quebec must use British common law
· 1774- Quebec Act- civil code for Quebec
· 1867- Constitution Act- created a federal dominion and defines much of the operation of the Government of Canada, including its federal structure, the House of Commons, the Senate, the justice system, and the taxation system.
· 1982- From now on, Canada can change constitution without UK. Charter of rights and freedoms created.
Sovereign- independent nation i.e. inhabitants have supreme and absolute power to govern themselves in the way they choose.
New laws are created on provincial or federal lvl depending on the subject. Federal- “Peace, Order and Good Government of Canada”
Federal-3 elements:
· House of Commons (elected)
· Senate (appointed by...)
· Queen
Federal New law—intro by a minister {first reading}—printed & distrib to members of House of Commons [becomes a bill, e.g. Bill 96]—discussed in House, minister explains why a law of CA; opposition debate {second reading}—bill given to committee for detailed examination—recommendation by committee {third reading}—sent to Senate—same procedure of 3 readings—signed into law by Queen or GG {Royal Assent}

Provincial- legislature
· National Assembly
· Queen
Bill introduced—same process as with federal of 3 readings—signed by Queen, lieutenant governor—{law}
Governor General duties: 
1. Ensure Canada has a prime minister
2. Summon parliament (open session)
3. Prorogues parliament (adjourns session)
4. Dissolves existing parliament (pending elections)
5. Sign bills into laws
Sources of laws:
1. Constitution
2. Statute Law- laws made by provincial or federal government
3. Case laws- jurisprudence
4. Doctrine- written commentary by lawyers and judges
5. Customs & traditions
6. Regulations- special committee, board and commissions (office de la langue francaise, human rights commission, regie de lodgement)
Court system
Depends on nature of case/amount of money involved
Forums- levels
Canada vs Quebec
Federal Court of Canada- deals with federal government only. First Instance as well as appeal
Supreme Court of Canada- has 9 judges appointed by federals, 3 from Quebec. Ask permission to appeal- panel of judges decide.
Court of Appeal- 3/5/7 judges- majority rule, if not {dissenting opinion}. Appeals are brought from Superior court or sometimes the court of Quebec. {appellate jurisdiction}. The whole cases is not heard again. Lawyers argue grounds of appeal (error of law or error of fact). 3 possible decisions:
1. Stand
2. Overrule, substitute
3. Order  case be heard again
Superior Court- has 1 judge. It has a Superintending & reforming power. In respect to corp., it decides whether a firm has the right to make such decision not if it’s a right one.
Court of Quebec {Court of First Instances}- 1 judge. 
Types:
1. 7.000 to 70.000 except alimentary pension and alimony
2. Cancel lease less than 70.000
3. Recover unpaid municipal or school taxes
4. Cancel real estate valuation roll on which taxes are assessed
Can be appealed to Court of Appeal if value greater than 50.000 or demonstration that involves question of law/principle or new issue that contradicts judicial precedence and is in public interest to be addressed by court
3 divisions:
1. Civil Division
a. Small claims Court- inquisitive method (less 7.000$, claim out of contract, debt owed personally, corp. no more than 5 people, no lawyers)
2. Youth Division- adoption, Young Offenders Act, Youth Protection Act
3. Criminal and Penal Division 
Municipal Court – (municipality). Small municipalities-lawyers are judges, part time. Montreal, Laval and Quebec city- judges are permanent positions. Municipal by-laws (traffic, health, municipal taxes, minor criminal like mischief, shoplifting, gambling). Criminal offences are appealed on Superior Court. Doesn’t hear cases where one suing other for money owed.
Administrative Tribunals- hears appeals of citizens in relationship to decisions by special bodies of power (CSST, Canada employment Insurance commission)
Legal Profession

Revised Statues of Canada/Quebec- every 15 years
Statue vs Code- specific vs general- taxation/insurance/Quebec Charter of Rights and Freedoms vs. civil code: marriage/domicile/minors
Prescription- lapse of time to loose or acquire rights
The officers of justice
1. Judges- adversarial approach (who has a stronger case)
2. Lawyer- gives legal advice, assist in setting up new business, prepares contracts, represent clients, plead cases, make a threat of legal proceedings
3. Notary- gives legal advice on personal & business matters, prepares real estate transactions, marriage contracts, wills, authentic documents
4. Commissioner of Oaths
