LAWS 1000 Final Exam Review
Exam Date: Monday, April 16th, 2012 @ 2pm
Section 1: Criminal Law

Criminal Cases (V&N pgs. 77-84): 
· A high degree of discretion is given in the criminal procedures
· Judges must decide based on evidence presented that a search warrant is valid
· Police must decide if arrest is appropriate
· Preliminary Inquiry: judge must decide if there is enough evidence to go to trial
· 3 Problems with Eyewitnesses:
1. Over-exaggeration and told more in their favor
2. memory decays over time
3. Way information is recalled reduces accuracy of testimony
· Plea Bargaining:
· The accused will plead guilty to the crime in return the prosecutor will refrain from taking a specific course of action.
· Takes place BEFORE trial, but in some cases during
· Verdun-Jones and Tijerino identified 3 subcategories of plea bargaining:
1. Charge bargaining – promises concerning the nature of the charges to be laid
2. Sentence bargaining – promises to the ultimate sentence to be laid
3. Fact bargaining – promises concerning facts that the Crown may present to the trial judge
· Objectives Judges Consider when Sentencing:
· Denunciation – court imposes a sentence to denounce the crime of which the offender has been convicted
· Specific deterrence – attempt to prevent crime by arousing fear by punishment in the individual
· General deterrence – attempt to prevent crime by arousing fear by punishment in the public
· Incapacitation – prevention of crime by the incapacitation of the individual offender for a specific period of time. 
· Rehabilitation – attempt to change an individual by promoting law-abiding behavior 
· Reparation –court may order the offender to make reparations to individual victim of the community
· Promote a sense of responsibility in offenders!!!

· Sentencing options:
· Imprisonment
· Intermittent (on weekends)
· Indeterminate (Dangerous offenders)
· Suspended sentence with probation
· Probation
· Fine
· Conditional discharge
· Restitution
· Specific restrictions (possession of a hand gun)
Law and Social Control (V & N pp. 147-154)
· Many different forms of social control, the law is one of them.
· Positive mechanisms of social control:
· Promotions
· Bonus
· Encouragement 
· Negative mechanisms of social control:
· Penalties imposed on those who violate norms
· Informal social control:
· People know each other on a personal basis 
· For effective face to face
· Work in smaller communities
· Formal social control:
· Arise when informal alone are not sufficient enough
· Incorporated into the institutions of society – laws
· Legalization – norms that turn into laws
Hunt’s argument (Reader pp. 243-245)
· Exploiting class strives to turn itself into a ruling class by means of institutional structure.
· State takes appearance of being an entity which stands above society and embodies the interest of the community.
· Should be a separation between legislature (making laws) and judiciary (applying those laws).



Lecture Slides:
· History of Criminal Law:
· Relatively recent
· Replaces traditional practices of revenge and compensation
· Canada adopts British Criminal Code in 1892
· Tort Law vs. Criminal Law

	Tort
	Criminal

	Compensation
	Conviction and Punishment

	Plaintiff and Defendant (individuals)
	State and offender

	Liability 
	Guilt (punishment)

	Balance of probability
	Beyond a reasonable doubt

	Statement of Claim
	Summons or Arrest



· 3 Types of Offences:
· Offence against persons
· Homicide, assault, sexual assault
· Offences against property
· Theft, tax evasion, fraud
· Offences considered being evil in and of themselves. Victimless crimes
· Prostitution, pornography, consumption of narcotics, gambling
· 3 types of charges:
· Summary
· Indictable
· Hybrid
· Issues in Criminal Law
· Procedural Issues
· Intention
· Discretion
· Substantive Issues
· Role victims should play
· Who decides what is crime and what is deviant behavior
· Basic Elements of Crime
· Mens Rea (guilty mind)
· Actus Reus (guilty act)
· 3 Elements of Mens Rea:
· Accused made the choice to do something wrong
· Choice was made freely
· Accused must be able to recognize that the doing was wrong
· 4 Levels of Intent:
· Knowledge (Indirect and Direct)
· Intention (general and specific)
· Recklessness
· Carelessness
· 3 Elements of Actus Reus:
· Conduct – voluntary act that is the crime
· Circumstances – facts that are relevant in court 
· Consequences – results of the voluntary actions
· Ideological Domination (Hunt)
· Domination “universal feature” of class soc. (Marxist)
· Domination can only be based on “naked violence” for so long – people will eventually rise up
· Today the state (and upper class) rely not merely on “coercion” (crim law) but on our “consent”
· Hegemony- “the spontaneous consent given by the great mass of the population to the general direction imposed on social life by the dominant fundamental group (i.e. the ruling class)” (Gramsci)
· Law serves today as a system of “ideological-coercive domination” – combining “attitudes, values, theories” (RofL) to maintain dom. class order through legitimization 
· Law secures cap. order- but not merely a “sham” – legal victories possible through struggle – “class struggle” through law (More in W23-24)
· Law is ambiguous! 
Section 2: Criminal Law II

Crimes without Victims (V & N pp. 162-182)
· Criminalization of some acts that have no victims stems from the fact that society regards those acts as morally repugnant and wish those participating be restrained.
· The crimes are called mala prohibita – behaviors made criminal by statue, but there is no consensus as to whether these acts are criminal in themselves
· Mala in se – evils in themselves, with public agreement on the dangers they pose
· Examples of victimless crimes:
· Drug addiction 
· Prostitution
· Gambling
· White-Collar Crime
Donald Marshall Jr., Overrepresentation, Green, Clarke (Reader pp. 262-284)
· Donald Marshall Jr. Case
· Wrongful conviction
· In prison for 11 years
· Convicted partly because he was aboriginal 
· Royal Commission – Criminal Justice System was in need of repair
· Overrepresentation:
· A group is overrepresented if they are higher represented then in general population. 
· Patterns, such as imprisonment, bring up social and economical inequalities, i.e. is biological make up that determines whether you are a criminal
· Imprisonment is society’s most extreme form of exclusion 
· Black men, women and youth in Ontario disproportionately experience imprisonment. 
· Myths of overrepresentation:
· Biological reasons
· Cultural reasons
· 2 likely factors:
· Social and economic inequality
· Differential enforcement


· Role of Victims (Clarke)
· Victim’s Rights movement because:
· Growing fear of crime
· Rise of law and order
· Women’s movement
· Self-help movement
· Humanitarians impulse
· Duty of victim:
·  To supply the system with “raw materials” (conflicts)
· To supply evidence (witness)
· To serve as a “ceremonial” or “symbolic” presence with legitimizes the State’s action against the accused (token)
· According to Clarke all of society should be paying for the cost of crime
· Durkheim said crime was a “normal” part of every society- it helps create “social solidarity” – scapegoats! 
· Some are always “outside” the “collective” that crime helps solidify – also it is “healthy” because this is the source for progressive social change (Christie)
· Social change is only possible “because people dare to differ” (think Merton’s “innovator”) 
Section 3: Private Law

Civil Proceedings (V & N pp. 85-96)
· Tort – a wrong committed against the private interest of an individual, corporation, or government
· Derived from Latin word tortus means twisted or wrong


· 2 kinds:
· Intentional
· Deliberate acts that intend to harm a person or property
· Defenses:
· Consent (e.g. sexual assault)
· Self-defense
· Defense of Property
· Necessity
· Legal Authority (police officers) 
· Negligence
· An act against a person or property that is unintentional
· Dispute is between plaintiff and defendant
· Functions of Tort Law:
1. Compensation
2. Deterrence
3. Education
4. Psychological function
5. Market deterrence
6. Ombudsman
· Tort and Ideology:
· The tort system relies (and fosters) the idea that individuals are equally capable of seeking remedies for injuries they suffer (formalism)
· More than this: assumes that should be the indiv. Respons. alone to protect against injury to one’s self
· LINK TO HUNT’S “IDEOLOGICAL DOMINATION”! 
Weber on Law and the Rise of Capitalism (Reader pp.295-298)
· 2 Aspects of Law for Development of Capitalism:
· Relative degree of calculability
· Capacity to develop substantive provisions
· Believed that the organized coercion of law was necessary in modern, capitalist economies
Section 4: Private Law II
Same-sex marriage and Citizenship (Reader pp. 556-563)
· Significant Changes in Law:
· Same-sex marriage (2005)
· Legal recognition children may have more than 2 legal parents (2007)
· Polygamy as a crime (2011)
· Federal government, section 91 is responsible for the definition of marriage and divorce in Canada.
· Polygamy:
· Kept illegal due to the safety of women and underage girls
· Girls ages 12-17 cannot be prosecuted
· Divorce:
· Before 1960 nearly impossible for a divorce to happen even if both parties agreed
· Wives and children were seen as property of husband
· Early case of divorce men would get all property including children, wife would be left with nothing
· Divorce Act 1968:
· Removed necessary “fault” for divorce
· One could be given divorce if significant separation of 3-5 yrs
· Divorce Act 1985:
· Complained 3-5yrs was impractical and served to draw out the conflict between parties
· Now only 1yr of separation
· Role of Lawyers:
· Pros
· May make negotiations more “rational” – less emotional
· Minimize the number of disputes
· May increase opportunity to settle 
· Cons
· May “heat-up” the process and make negotiations more adversarial
· May use misrepresentation and threats to get favorable settlement for clients
· High cost 
· Reasons of Court Involvement
1. Ceremonial Function (closure)
2. Review ensures “fair outcomes”: Fairness between parties (authorization/stamp)
3. May effect out-of-court settlements (pressure on parties to solve disputes)
4. Child Protection (very imp)
Section 5: Key Legal Players
Legal Profession (V & N pp. 68-70/269-294)
· Lawyers:
· Occupy position between disputants and courts
· 4 Types of Lawyers:
· Representatives of the public – i.e. protection of environment
· Representatives of groups or organizations – i.e. corporations
· Criminal defence
· Serving individuals who hire them
· Judges:
· Responsible for the admin of the court
· Courtroom focused on judge
· Judges de facto “final” say
· Managing juries – instructions
· Managing experts – determining quality
· Appointed not elected 
· Pressure to make process more open and transparent
· Removal of judge needs BOTH approval of house of parliament and GG.
· ^^^^ HAS NEVER HAPPENED!!
· National Judicial Institute
· Kent claims worthwhile due to:
· Experimentation/input of judges
· Decentralized
· Involvement of judges (relevance)
· The Berger Affair:
· Spoke out about aboriginal and women’s rights, however in an inappropriate manner
· Almost removed as a judge but was not
· He resigned instead
· Gender discrimination:
· Judge Wilson 1st female judge appointed
· Still gender discrimination
· Women see world different than men
· Perspective will be brought into cases
Section 6: Key Legal Players II
Law School (V & N pp. 298-308 & Reader pp. 449-453/482-487)
· Over 50% of law school students are women
· Admission determined by cores of grade averages at university and Law School Admission Test (LSAT)
· Kennedy says law students are acculturated into systems of hierarchy 
· Channels law students into social hierarchy
· Structured to promote a certain kind of lawyer
Section 7: Key Legal Players III
Law Enforcement Agencies (V & N pp. 111-116)
· 3 Levels of Policing:
· Federal 
· Provincial
· Municipal
· Responsible for protection, safety, health and morals of society
· Organization of Law Enforcement
· Chain of commands
· Split into units – traffic patrol, sex crimes, homicide, undercover work
· Education:
· High school diploma
· Post secondary 
· Basic recruit training 12 weeks
· Supervised in-service training first year and a half
· 3 Styles of Police Work:
1. Watchman style – responsibility to maintain public order 
2. Legalistic Style – treat all situations as if they were serious
3. Service style – community relations
· Police Discretion:
· Very important and can determine the fate of a crimes outcome
· Thin line between discretion and discrimination
· Police must make the judgment of whether a person is suspicious of committing a crime and whether or not the crime is worth going to court for. 
Plural Policing (Reader pp. 531-537)
· Rigasko interested in private policing, break down between what private and what public police should do – business improvement association hire officers to look out for their business, etc., it used to be the public police’s job 

· The main reason why we give people options to make citizens arrest is to increase citizens power and to increase power of citizen security 

· Private police are now twice the number of public police but they also have power, etc 
· Cost of policing – private security said to “fill gaps” (created?)
· Ratio of officers per citizen/private security (cams)  (2:1)
· Investigation, protection, access control 
· Overlap of public/private- who are they “protecting and serving”? Accountability?
· Current Omnibus Bill attempt to expand citizen power of arrest is really expansion of priv. security powers (NEW force to defend property). Remedy?

Section 8: Key Legal Players IV
Juries (V & N pp. 70-77)
· Juries by Common Law:
· Long tradition 
· Deliberations are secret
· Accused should not know the people of the jury 
·  Chances are that people who are on the jury are not going to be in your league, they are upper-class people, and someone who is being tried might be from a lower-class group 
· Voir dire- trial within a trial to determine if evidence is admissible 
· Role of Jury:
·  Come to a verdict 
· Make recommendations on sentencing
· Consists of 12 people
· If a jury found you not guilty then they cannot try you again for the same crime, but appeal courts can and have in the past appealed again ignoring the juries decision
· Nullification:
· Gives the jury the power to disregard the law 
· Extremely rare!!!
· Habeus Corpus – jury no longer punished for decision
· Hang the Jury:
1. Juries (easier) swayed by emotion, “extra-legal” factors rather than law (less cap. for unbiased) – may disregard the law 
2. Discrimination: W. juries not convict w. def. for violence against black victims (e.g. lynching) Jury trials more cumbersome and less efficient 
3. Increasing complexity of trial & evid. (NON experts!!! Diff than judge?)


Section 9: Ambiguities of Legal Identity 
Reader pp. 203-212/224-225
International Law: 
· Dramatic growth since end of WWII
International Law existed before WWII but after that it grew fast 
· Customary Law: similar to the idea of Common Law, established practises of how the state have behaved, force states to do things 
· Treaty Law: in order to be forced by treaty you have to be signed up for it or part of it
· Canadian System is kind of separate and sometimes it does take on the elements of International Law and sometimes not, we have to move away from this model and move towards a much more unified model 
· In our current system most of the decision making is left to the executive, not given to the parliament or anyone else 
· Mestral and Fox-Decent:
· 4 elements (Parl. Participation, Implementation, Role of Courts, Provinces)
· Argue that international treaties should have domestic effects
· Move away from current model  decentralize decision-making (negotiation, ratification, and implementation) 
· Underlying question of the LEGITIMACY of International Law

What about “popular sovereignty”:
· To be “democratic” the rules must be (ideally) ones we agree to through (indirectly) our representatives. Yet we are increasingly bound by rules that comes from “outside”.
· Many people point out disconnect ‘tween the subjects of law and the authors of law (in democracies these need to be the same)
· Decision making is taking place beyond existing mechanism of accountability (Held)

· Dualist View: founded in desire to protect Canadians from the “overreach” of international law. This view allows Canada to pick and choose what parts of laws it want to implement and reject others. This can apply to all sorts of International Law including Human Rights protections! (ARBITRARY?) 



“Reception” of International Law in Canada: 
· Legislature has little influence 
· 2 players:
·  executive(government, prime minister and cabinet) 
·  Judiciary responsible/ leg minimal role (absent) (Judicary is often called upon to consider how the international level influences it) 
· This failure has been source of uncertainty of relationship between dom. and int’l law – Courts have pushed this position
· Foreign Affairs seen as exec. function (not constitutionally defined)
· Courts have been left to determine the relationship between inter’l and dom. law with little democratic input or direction
· Canada is member of numerous groups whose decisions are supposed to be binding in Canadian domestic law. 
· Problem: “it is often difficult to determine where one field stops and the other begins”.

Not consistent: 
· Sometimes apply and sometimes do not apply – come to known as the ADOPTION THEORY 
· We should think of international law as common law 
· Adoption Theory: Automatically part of dom. law except when in conflict with existing law (“fills in gaps”) – Canada closest to this
· Transformation Theory: holds that Int’l law only become incorporated when it is explicitly enacted by state
Treaties: 
· With treaties it is entirely dependent on negotiators 
· Stages: Negotiation  Ratification (the actual agreement to be bound by treaties)   Implementation (how are we going to make this actually have effects)
· Executive is the one who is in charge of the 2 stages: negotiation and ratification 
· Doesn’t necessarily involve other parties 
· All about the federal government 
· Treaties product of negotiations (exec. branch driven)
· Canada: Treaties are now tabled in the house (21 days) prior to ratification but the government still has prerogative powers to ratify (DFAIT) and the PM can grant exemptions to the new tabling rules. 
· Strict Dualism tempered by commitment to “conformity”
· Judges interpret domestic laws in such a way as to conform with Canada’s treaty obligations  (Baker example)

· International Law and Human Rights: 
· Our courts are assisting in developing general and coherent principles that apply in very significant portions of the globe. 
· These principles are applied consistently, with an international vision and on the basis of international experience. 

· Citizenship: 
· Hall and Held say:
· There is “no essence” to citizenship- but long hist.
· Being aware of what is expected of you and also what you are required to do in order to maintain your citizenship – everyday meaning of belonging to community 
· Membership is not conditional (it is a right) BUT it entails certain responsibilities to the community
· Kymlicka and Norman say:
· Citizenship essential because it helps provide “basic structure of society” but also creates sense of “identity- creates the “kinds” of citizens necessary for “healthy and stable” democracy 
· Has a lot to do with identity, who we are, what we do and our relationships
· Tends to promote some problems? 
· Allows for standing and Legal Identity – right to make claims on the state and the right to be heard (courts)

· Wilke&Willis: The rights of non-citizens
· Non-citizens first target of security processes (post 9/11 heightened)- Subject to immigration law/deportation (which citizens protected from)
· In Can. security certificates – goal: speed up process of deportation 
1. Non-citizen detained
· Minister (exec)  Federal Judge: “Reasonableness” 
2. If security judged “reasonable” – deportation w/out appeal
· Evidence (secret) – “bona fide belief” of possibility of “inadmissible” on sec. grounds (less that civil burden of proof) – Charkoaoui/Harkat “evidence destroyed”
3. If person “at risk” i.e. “substantial risk of torture in “home country” deportation not possible
4. Because security certificate has only deportation as option – and this is not an option… detaining subject becomes a de facto alternative (“no endpoint in sight”) INDEFINITE DETENTION

Between “worlds”/frameworks of legality: 
· Hannah Arendt: citizenship is condition of plurality (pol)- one is never a citizen by oneself
Citizenship is belonging to a certain political community, it allows you to ppear in public and speak in the common world of publicity 
· She was looking at the condition of Jews in Germany, they were stripped of their citizenship, no one else would take them, they didn’t have any rights and therefore open to the violence, this is what happens when you deny people their citizenship – people were reduced to their humanity
· Appearance (publicity) 
· Act in “common world” (artificial, fragile: e.g. culture, institutions things that “endure”) (speech) 
· Aristotle: Zoe/Bios
·   “Right to have rights” i.e. the right to “appear” in public- to have existence beyond merely being “human” (private).
·    “The conception of human rights based upon the assumed existence of a human being as such, broke down at the very moment when those who professed to believe in it were for the first time confronted with people who had indeed lost all other qualities and specific relationships – except that they were still human. The world found nothing sacred in the abstract nakedness of the human being”. (Origins of Totalitarianism) 

Section 10: Rights and Citizenship
Citizens (Reader pp. 186-202)
· Recent “debates” (Quebec)
· After 9/11 especially, a lot of debates were going on what it meant to be a citizen in Quebec
· Héreouxville “code” spark
· The code basically said that if you wanted to be part of them then you had to be just like them, meaning no Muslims – sparked a major debate in communities 
· Recent turn based on Fear! 
· Fear of the other side, when people are scared they retreat back into what they believe is established 
· Bouchard –Taylor Commission: 
· Goal: Harmonization
· Legal Route (Reasonable Accom.) vs. Citizen Route 
1. Good for citizens to manage conflict
2. Avoids Court congestion
3. Values mirror Interculturalism (exchange, negotiation, reciprocity) [vs. multiculturalism]
Legal Route: people going to court to establish something, achieve something Legal Route avoided as much as possible
4. “mutual respect and dialogue”
·  Accommodation must be judged on case by case basis
1. **Neutrality** can be understood differently (eg. France
2. “the law has come to recognize that the rule of equality sometimes demands differential treatment”

· 3 Guidelines for Accomodation: 
· Religious “choice” experienced as non-optional (not whims- to “interfere with moral integrity”
· Accommodation not without limits!
1. Undue Hardship: disproportionate costs & safety concerns (BFJ)
for example, a business that was supposed to be accommodating for their workers, they cannot be forced to be accommodate. OR if an employer hired a particular religion, you couldn’t be forced to accommodate to give his employers the religious days off because it would get them out of business 
2. Ethical Reference Points: should guide negotiation: “openness to the Other, reciprocity, mutual respect, ability to listen, good faith, ability to reach compromises, and willingness to rely on discussion to resolve stalemates”
· CULTURE OF COMPROMISE
We live in a culture of compromise, if people are willing to come to the table, if you take them at face value 
3. Societies values and aims serve as incentives: accommodation may be rejected if they run counter to broad social aims (e.g. marginalization) Req. directed toward integration (cohesion) greater chance of acceptance


The “New Right”:
· Reject “Social Rights”
1. Violated (negative) freedom
2. Economically problematic
3. Steps down “Road to Serfdom” (Hayek)
· Social Rights: “the problem” NOT the solution
· Promoted “passive dependency” → Need “Active Citizenship”

· Emphasize/focus on people’s “responsibility” over rights
· People will be more active and it will promote individualism
· Safety net should be dramatically cut back to promote “self-sufficiency”. Remaining “help” tied to obligations (“workfare”). Hall & Held explain as “dismantling of welfare state”
· Individualism and competitive spirit (neo-lib)- “no such thing as society” – focus on fams as well
· Results?
· Rise in poverty – domestically and internationally
· Crime rates up → “law and order” agenda
· The return of charity and philanthropy 
· Polarization of wealth 

The (Left) Response?
· The Left was (is) divided
· Recognize the value of personal responsibility
· See the problems of centralized, depersonalized state
· “passivity and dependence” is an issue
· No desire to impose obligations
· Reject the view that “people love to be on welfare”
· Focus on rights over responsibilities
· Feminist response → traditional roles reinforced & unpaid labour (feminization of health care)
· The problem with these rights is that they are centralized, away from people, therefore, people will not feel connected with the process because it is too far away from them 
· 
Left Solutions:
· Problem: “if rights must proceed responsibilities it seems we are back at the old view of passive citizenship” (98)
· Solution:
· Decentralization and Democratization *** 
you make social rights, closer to home
you can be active without being really involved 
· People can be “active” in a variety of ways
· People can feel more than just a number → connection to “community”
· Solutions are problematic because they want to hold onto social rights
· Rights are universal, everyone has the right to the same things

Cultural Pluralists: 
· Marshall and social rights – only economic inequality
· Societies divided not only by class today (always were)
· “universal model” cannot accommodate cultural pluralism 
· Minority groups can only be accommodated with a model of “differentiated citizenship”
· Indiv’s should be incorporated into political community not just as individuals but as group(s)
· Eg. Religious minorities, historically disadvantaged groups, workers, more?
· Challenge “orthodox” view ’cause not aimed at treating everyone “equally” (Substantive vs. Formal Justice!!!)
· IDENTITY 

Young – “Differentiated rights”
· A universal conception of citizenship is unjust because it oppresses historically excluded groups
· Groups are excluded from political processes (last term)
· Groups have needs which can only be met through group-differentiated policies 
· E.g. accommodating religious holidays 
· Can a focus on “difference” jeopardize the larger community?
· Q: What binds society together in this case?

Kymlicka and Norman: 
1. Special Representation Rights
· Affirmative action programs
· If there is a group that has been historically marginalized then we look and say “okay here is a work place”. When you look at the work place where there are 30% women and 70% of men. – no real reason for it. Special Representation Rights is that in cases of a male and a female have the same qualifications then you hire the female. You hire based on gender. At the point at which you reach what you want to do you don’t need them anymore. THEREFORE, special representation rights are temporary 
2. Multicultural Rights
· Public support for cultural programs, crim. law exemptions? E.g. helmet law, kirpan, hijab, etc.
· Providing exceptions in certain cases, specific groups benefit from it. Permanent exemptions. 
3. Self-Government Rights
· Aboriginal Peoples – “full and free development of their culture”
· May not serve “integrative function” (as others)
· Where is the “natural stopping point”? – unstable
These rights are trying to promote inclusion. 

Big Concerns:
· What binds us together if we cannot agree on who “us” is? Is it rights? Are they enough?
· What if each of us has different sets of rights?
· Principle of Justice (Rawls)? K&N suggest this is probably not enough to prov. “shared sense of identity” (too “thin”)
· The Q: of citizenship is at core of issues about who belongs and nature of that belonging. It is also about the basic relationship between the individ & group(s).
· K&N offer no solution (there is NO permanent one!!)
· Lib. Argue: the fact that we continue to debate these issues rather than kill one another over them means that, as Canadians, we are perhaps doing something right. 
· IDENTITY STILL TIED TO THE STATE!

“The Spirit of the Haida Gwaii” (Bill Reid)
“Here we are at last, a long way from Haida Gwaii, not too sure where we are or where we're going, still squabbling and vying for position in the boat, but somehow managing to appear to be heading in some direction. At least the paddles are together, and the man in the middle seems to have some vision of what's to come...” (Tully).


Section 11: Entrenching Rights or Legalizing Politics

Reform: 
· If we accept that law fails to live up to its ideal – what about reform or change?
· How can law be used as an instrument of social change – beyond merely legal reform toward social transformation (too far?)
· Number of people have focused on The Charter as the key steps toward this reform (Charter is 30  years old) 
· 30yrs later what has changed – if anything?
· Is Canada the more “just society” that Trudeau touted?
· The Charter was Trudeau’s baby 
· The answer to whether the Charter has a good effect on our society is not that clear

Again.. Why the Charter? 
· Everything is open to the Charter 
· Shift in powers from leg. to judiciary 
· Charter est’ed a new MECHANISM of judicial review
· Gave individuals “standing” to challenge laws (sec. 24)- substance rather than just scope
· Individuals could approach the courts by themselves, resulting in a new relationship with them – much more tightly connected
· New relationship between the Courts and individuals (direct)- Courts offer “shield” against the majority 
· Broadly: Judges (“rights regime”) now asked to strike the balance between social and individual interests
· PRINCIPAL OF JUDICIAL REVIEW

Early days... Charter Optimists v. Skeptics:
· Charter didn’t emerge from nowhere, academics, etc. have been talking about the Charter for a while trying to decide whether it was a good idea or bad 
· Mackay (Legal academics divided)
· Optimists – “culture of justification” (Abella J.)
· They thought that the Charter is a great idea, they said that there is a bunch of reasons for why it is great because it has the sweeping sections such as s.7 “Life, liberty, security of the person” it forced judges and lawyers to be creative because the language is broad so they had to figure out what was really meant by it. For them it is a good thing because they can put anything in the Charter because it creates a culture a justification (it’s now imperative on government to justify why they are engaging in the actions that they are doing)
· Open language (s. 7, s. 15, s. 2)
· Split roles – judicial review as promoting “democratic values”
· New forum to political concerns/ new language 
· 4 KEY STRENGTHS*:  links to the cultural justification 
1. legislators must take individual rights more seriously 
before that, legislatures could pass anything as long as it was in their jurisdiction, but now everything they draft is going to be open to the Charter so they have to be able to say why they are bringing in a new law
2. legislators more careful in drafting leg. to make the underlying “public interest” as clear as possible
3. another “arena for social change”. Interest groups make claims through the Courts as well as through traditional political channels
Just because we have courts available now, doesn’t mean that we need to ignore politics. Groups and individuals can make claims in courts as well as something else, giving the public and option 
4. Educative function – “right consciousness”
Language, Rights, etc. tries us to get think about everything, how people have right, how people claim them, etc. Before the Charter we didn’t do that 

Early Days… Charter Optimists v. Skeptics:
· Charter Skeptics (e.g Knopff & Morton, etc)
· They kind of support it as well but mostly skeptical 
· Generally worry about Judicial role
Giving the judges too much credit? Non-elected, non-accountable judges
· Broad language may “muddy” more “fundamental rights”
If you expand rights then you ignore what we call fundamental rights (the ones that we had before, etc). Any kind of desires we have, we refer to as rights
· MacDonald – “Rights documents ineffective in intolerant societies and unnecessary in tolerant ones”
We shouldn’t put all of our eggs in the Charter’s basket because if you look historically having the Charter doesn’t necessarily guarantee you anything 
· 4 KEY LIMITS*:
1. Judges impose their own view about “free and democratic soc”
2. Public/Private: Lmt Charter to gov. action (economic inequality)
Charter doesn’t apply to Private relations. Social and Economic issues that are the problem not the political stuff. Charter doesn’t address the fundamental equslity of economy.
3. Charter may be used to impede political change (good & bad)
4. Access to Courts 

Legalizing Politics?
· Glasbeek and Mandel (Marxist approach)
· Makes us believe that we are all equal because we have this new document, it tends to mask the real relations in society which are totally unequal which is bad for society 
· Legitimizing fundamental inequality
· Moves politics away from people (alienating) – Forum not open
· Courts as “conservative force”
· Where are Social and Economic Rights?
· Charter would have more “clout”
· What would the consequences be for equality in Canada and redistribution of wealth?
· “Read-in” rights (e.g. priv., sexual orient. (sect 15))
· Enforcement! (e.g. Becker…)
· Gov’ts role change : “displace responsibility” (wken account.)

Knopff and Morton- Charter =  
· Everything is more or less the same, judges have a slightly bigger say than they used to but that’s about it 
· The main “revolutionary effect” of Charter – not to improv. soc. BUT increase policy role of judges
· Wrote a famous book “The Court Party”
· No (positive) substantive change in society – things are not “better” (and past hardly “dark ages”)
· Activist judges supported by “activist scholarship”
· blatant political agenda (link to CLS and “crits”)
· The “Court Party” = loose group of interests who benefit from the increased role of judges
· Elites – the Charter rev is a “top-down” revolution!
· Charter is result of revolution (Rev of Elites) and not its cause
· Charter driven by judges and not the opposite!

Abella J.- Charter =  
· Judges aren’t politicians, they do not have to govern by politics, they do not have to govern based on the public interest 
· She is a judge therefore she thinks it is good 
· Forces a discussion among what role judges should play, a sign of a mature democracy
· Democracy more than the will of majority
· Entrenched rights mark of “mature democracy”
· “Active” judges cause for celebration (1980s-on)
· 1990s emergence of Court Critics (e.g. K&M)
· fear Charter’s capacity for change (political Right), anti-democratic, infringe “rights of majority”, undermine Parl., “judicial autocracy”
· Courts only fulfilling duty given to them by Parl.
· Accountable to “public interest” not “public opinion”
· Discussion is required → informed discussion 
· Judgments contradicting public exp. are controversial but  “are not thereby illegitimate or undemocratic, they are, in fact, democracy at work”

Still challenges.. 
· There have to be some changes in how people interact with judges and in order to do ths she suggests a number of things 
· Abella J. acknowledges many issues still remain: 
· transparency of appointment process
They tried to make it more open, but is it really that much opne?
· education about the Charter framework (s.1 & 33)
while people think it is a good idea, they do not understand how it works so they are not as informed and don’t know everything because of that 
· who decides remedy Parl. or Courts (link to Khadr)
whether the court or the parliament should decide remedies. She believes that the parliament should do it but it might be problematic 
· whether politicization of judicial role constructive
these are thing sthat we must work on because as judges receive more powers, the more of political actors they become 

McLachlin J. (2004) on Roles 
· In our Constitutional Democracy every branch has a role: leg. is make laws, exec. to enforce them, and judiciary to interpret them and apply them to resolve disputes
· “Each branch must discharge its role with integrity and respect for the proper constitutional roles of the other branches. To do less is to diminish our democracy and imperil our future.”
· Power has shifted (LegExec, ExecAdmin)- Regulatory State!!!
· What of the charge of “Judicial Activism”: have Judges overstepped their Constitutional role? McLachlin says “NO”
· Judges haven’t ceissed power, the parliament basically walked over and gave them power, they had no choice but to take it because Canada wanted there to be a balance
· Power in the system has been shifted, more towards the executive 

“Politicians cloaked in judicial robes”?
· If you think that the judges giving power to judges is not good, there is a couple of problems with it 
· 4 arguments
1. “Judges should never go against elected representatives will”
You can only hold this view by thinking that legislatures always get it right, but if you do not believe that then you should accept the fact that they must become political 
2. “Judges are pursuing their own political agenda”
we’ve had the Charter for a long time, ad there is no evidence for this. Judges aren’t trying to have an explicit political agenda
3. “Law is clear and Judges should merely apply it” 
Popular position but people fail to recognize that the language of the Charter does not help individuals because they need someone to interpret it. It is not a mere application, judges will get involved and bring in their biases – inevitable 
4. “Judges are making decisions on divisive issues (e.g. abortion, same-sex marriage, assisted suicide ) and these decisions should be made by elected representatives. 
These should not be the courts decision, these should be left to parliament but it does not want to deal with these decisions. If there is a case before the court they must decide and make up their mind 

Section 12: Law as Social Change
For exam: 
· you need to know the position of the charter optimists and skeptics 
·  split responsibility between judiciary, executive and legislative
· judicial has a close relationship with judges
· charter optimists said that the charter opens up a whole new are for the charter because we can engage in the courts because of the open forum. But if it is a new forum is it anymore better than the current forum? 
· Politics an courts become more detached people, the real problem 
· Case or Rosa Becker: a case where we see that even though you win a case sometimes, you don’t really 

Law as disempowering: 
· Law essential to maintaining and reproducing capitalist societies 
· tool of the elite/men/other dominant groups (Marx + CLS + Feminists etc.)
· Hunt: Law as (liberal) ideology (e.g. Abel (Tort), Nader (ADR)) – Individualizing & depoliticizing (excludes)/ secure our consent in our own domination !!!
Law ideologically convinced us that it was for the best and that we should address issues as individual issues. 
· Law channelles us to look at things in a particular way 
· Certain disputes deemed private rather than “public” – “Legalization” (V&N) – divide maintains divisions & excludes claims (defers “costs” (risks and responsibility!) to individuals)
· Who defines “crime”/ tort/ deviance? Better to ask “what”?
· Butler & Wray: maintain race and sexual relations (orders)
· Legitimize existing inequality by convincing us the game is not already fixed – which it is!
· Butler said that in cases that juries are confronted with a black offender who has been part of a drug crime they should be able to nullify them 

Reasons for NOT abandoning law: 
1. We would be denied any legal protections (even partial)- Khadr example.
2. Politics today is couched in “rights talk” and so political claims are now “legal” to come degree (e.g. Charter)- last week.
3. Rejection by “the Left” leaves door open for “the Right” to reduce law to “law and order” issues rather than social justice claims – well underway! Focus on minor reform (responsibilization of lawyers). State reduced police function.
If we abandon law and say it is not important and the left backs away then the right comes into play through law and order. Law tends to be reduced to criminal law questions. We need to recognize that law also has other attributes. 
4. Abandoning law means abandoning current struggles (women’s, Aboriginal, etc) that are already framed in law – and have had some practical victories by framing in the lang. of law.

Law as empowering: 
· A lot of cases don’t even get to court because it is plead out and that way kept from the public forum which is good for law. 
· Citizenship: Arendt’s “right to have rights”. She said that the right to have rights translates into appear in public and making your voice heard however, if you do not see these things then that’s when we know that there’s trouble. 
· Protections/ Identification
· IDEALIZATION (symbolic) – about representing what “we” want to be 
· Strategy: “Jurisprudence of Insurgency” (Brickey & Comack- CLS)
· Reveal internal inconsistencies of law in cap. societies
· Groups challenge existing order and seek to transform it fundamentally through law e.g. same-sex rights, Butler, etc…
· Law has no “nature” – is it infinitely flexible and plastic (procedure/substance)
· Structural and Systemic Inequality (affirmative action, legal aid, special consideration for Aboriginal offenders, “overrepresentation”) – law not only about individuals…
· Law must be understood as one avenue for social change (but not the only one)
· Law must be understood as a way of channeling claims and using the state sometimes against itself (reveal contradictions) e.g. Jury Nullification (Butler)
· “Access” to legal process not ‘panacea’ (Positivist idea of law)
· Law’s processes (adversarial nature/ under-funding / lack of training, issues of intention, etc.) big part of systemic problems- not solved through increasing access!!! 
· Any changes have complex impacts (e.g. victim “vs” offender rights, transformation of law’s role (paternalism vs. distant), inefficiency vs. checks on authority/ discretion 
· The problem is that people do not have access 
· Access isn’t enough because it fails to recognize that the justice system is part of the problem as well
· Any changes that we make in the justice system, we have to know that if we change one thing it wont be all good because law is a complex system and if we change something it may break down 
· Law is like any system, systems break don and change but the problem with law is that it fails to recognize that it must change and that it gets things wrong. It also fails to recognize that the its system is inadequate and that’s why we cannot just leave it to them 

Dangers of Law as a tool for social transformation:
· Groups will come to define their struggles only through law  
· A defeat in Court may be seen as an end to the struggle
· New role of social scientists to show “commonality” of legal problems or interests (class action model)
· ***New role for lawyers – are they ready? Lawyers are put into the roles of social reformers but they are not ready for it because they haven’t been trained for it. This is asking lawyers to be critical of the current system in which they do very well. Therefore, to change law we have to give power to lawyers in order to go for change 
· Abandon individual problem solving approach (Adver.)
· Abandon system that places them in upper social echelons (hierarchies)
· Hard to recognize the value of confrontation outside the legal system (e.g. strikes, protest, boycotts, etc.) 

Conclusions: 
· The promise of law is ambiguous at best (Rosa Becker- last week)
Law is always both of these things, it I both good an bad. 
· Law itself must be transformed or understood differently (as already part of society & so also part of social probs & inequality!)
As part of society law is not somehow external to society and therefore work on it, it is part of all the issues as well as slightly outside of it. 
· enduring link between law & morality, law & politics and law & Identity (globaliz.)
· Bargaining in  the “shadow of Law” (Mnookin)
we never really escape from law, it always linger as a shadow and we are aware of the potential of being sued, etc.  
· Wray – our most intimate relations reg’ed direct or indirectly (ideological) by law
· To reject law is to reject much of the language of modern politics (“rights-talk”) - not external to problems (rights are not neutral either). Not merely “tools”. 
The rights struggle tends to promote a particular way of dealing with issues. 
· To embrace law uncritically (to take it as a given “good” & unchangeable) is only to perpetuate a system which is currently distant, highly discriminatory, and too often indifferent to its own negative effects (e.g. racism, sexism, wrongful convictions, etc.)
Law too important to be left to lawyers. 

Ultimately: 
· Law: “too important to be left only to the lawyers” – we need to recognize our role (as citizens etc.) in shaping our common understanding of law - and its limits - and also in shaping the institutions that make law meaningful (real).
we have to recognize that we cannot solve everything through law, it has certain limits. Law doesn’t mean anything unless it enters into institutions.
Movies:
· this term we watched 4 different movies
1. Truscott
2. Death in The Family 
3. Jury Nullification 
4. Omar Chadr 




Cases Looked At:
Mistake of Fact
 
1. R. v. Tolson (1889)
Mr. Tolson is a sailor and Mrs. Tolson gets bad news about the ship being lost and her husband being dead. It was a time at which you had to be married, so she remarried and a few months after that Mr. Tolson walked back in the house. Mrs. Tolson as arrested for being married to two men. She said it was a Mistake of Fact, because she would have never married him if she would have known that Mr. Tolson was alive. 
2. R. v. Ladue (1965)
Canadian Case. Ladue is out at a party, and when he was drunk he decided that he wanted to have sex with someone who was passed out on the couch, and so he did. In the morning he realizes that she is dead. He was arrested and charged with “interfering a dead body”. He tries to rely on the idea of Mistake of Fact by saying that he thought that she was alive. 
Drunkenness as a defense? 

3. R. v. Daviaut (1994) (“Automatism” defense) 
In his 60’s an alcoholic. One night he invites a friend over and has a 60 of Brandy. The woman passed out (partially in a wheel chair). The man took her to his bedroom and sexually assaulted her. He drank the whole brandy by himself and had 6 beers as well. Usually people would be dead drinking this much. He said that he was like a “zombie” because he was so drunk, and that he could have not have intended it. Was it an acceptable defense? The court agreed, but Parliament was scared that everyone would get drunk and do stupid things, so they brought in a new law.
Intention and Consent:
4. R. v. Ewanchuk (1994) & R. v. JA., 2011
Ewanchuck: 17 year old girl goes for a job interview which ends up taking place in the accused’s van. He starts massaging her and she says “stop” and he says “I’m a good guy” and stops, back to the interview and starts doing it again and she says stop. So he does and then he tries one more time at the end and she says no. At the end he gives her 100 dollars for the ”troubles”. He said that she never got up, she never left, she never screamed, therefore, there was implied consent, he said. The case went all the way to the Supreme Court.
Same Sex Marriage:
5. A.A. v. B.B (and C.C.), 2007 ONCA 2
· A.A. and C.C. are a lesbian couple who have been in a relationship for a very long tim, with B.B.’s help they have a child that lives with the same sex couple 
· At the time of the case the child is 5 years old and while he lives with the same sex couple, he is still involved with the father, the father is part of the child’s life
· One of the mother’s makes a case and says that she should be recognized as a parent because there was a rule of the 2 Parent Rule 
· Issue that the issue should be taken seriously 
· Miglin v. Miglin (2003) – separation
· Both wanted to get a divorce, Ms Miglin had custody and the father had to pay etc., they knew exactly what they were getting into, both agreed to it 
· 4 years later Ms Miglin said that he should be paying more 
· the Court clear that it maintained the right to intervene into private decisions/agreements even years after
· Circum. in which initial agreement was made: whether the agreement neg. fairly & conform w/obj. of Divorce Act. 
· Current circum: agreement still reflects intentions of parties and whether sig. change was reasonably unforeseeable 
Custody:
6. Miglin v. Miglin (2003) – separation
· Both wanted to get a divorce, Ms Miglin had custody and the father had to pay etc., they knew exactly what they were getting into, both agreed to it 
· 4 years later Ms Miglin said that he should be paying more 
· the Court clear that it maintained the right to intervene into private decisions/agreements even years after
· Circum. in which initial agreement was made: whether the agreement neg. fairly & conform w/obj. of Divorce Act. 
· Current circum: agreement still reflects intentions of parties and whether sig. change was reasonably unforeseeable 
7. R. v. Mohan (1994): 
Mohan was a pediatrician charged with sexual assault of four teen patients 
At trial def. tried to put psychiatrist (Dr. Hill) on stand as an expert on sexual assault. Hill was to testify that the culprit of the offence must have possessed several “abnormal characteristics” that Mohan did not have 
In voir dire Hill testified culprit of the first three assaults likely a pedophile, while fourth would have been by a “sexual psychopath”
Evidence was held to be inadmissible by the judge
Mohan was eventually convicted at trial  overturned on appeal
SCC: Overturned appeal and said evid. not admissible. Est. 4 criteria: 
must be relevant (q of law)
necessary in assisting trier of fact  (cannot “distort”/ “beyond” common-sense)
not trigger any exclusionary rule (e.g. character evid.) 
given by properly qualified expert	
Probative value must outweigh prejudicial effects
Nullification:

8. Bushnell’s Case (1670)
a. “Gentlemen, you shall not be dismissed till we have a verdict that the court will accept; and you shall be locked up, without meat, drink, fire, and tobacco; you shall not think thus to abuse the court; we will have a verdict, by the help of God, or you shall starve for it.”
b. Writ of Habeus Corpus - Jury no longer be punished for its decisions

Morgentaler (1988)
· Quebec juries (1973-75) refused to convict him (x3) despite openly breaking law against perform. Abortions, it was far from your choice and it was a major process that took a long time and by the time they would know if they were allowed to have an abortion it was often too late for them to have one 
· He said that women would end up having dirty abortions, he performed abortions outside the hospital 
· Argued defense of necessity
· Appeal Court reversed & entered guilty verdict  “jury error” (jailed 18 mths – heart attack)
· “Morgentaler Amendment” (1979) ACs  no longer overturn juries

Latimer (2001)
· Latimer killed his severely disabled 
	daughter- argued it was “mercy killing”
· 1st trial conviction overturned after 
	“interference” in jury selection (Crown &
	RCMP “tainted” jurors)
· 2nd trial sought to argue defense of 
	necessity – J. rejected after closing arguments effectively removing it from jury consideration 
· During juror delib. jurors sent note to judge to ask if they could offer input into sentencing. J. told the jury it was not to concern itself with sentence but said they may be able to offer input later on but only once they reached a verdict

· Jury finds Latimer guilty  J imposes mand. min. of life imprisonment w/out possibility of parole for 10 yrs
· Jury is “visibly upset” 
· Send another note asking if they can recommend less than 10‑year min. J. says jury could recommend whatever it likes 
· Jury recommends 1 yr imprisonment before parole eligibility
· J grants a “constitutional exemption” from the mand. min. (s.12 “cruel and unusual”) & sentenced Latimer to 1 yr jail and 1 yr probation (Sentence overturned on Appeal)
· “rare act of homicide that was committed for caring and altruistic reasons. That is why for want of a better term this is called compassionate homicide.” (Noble J.)
· SCC: “the trial did not become unfair simply because the trial judge undermined the jury’s de facto power to nullify. In most if not all cases, jury nullification will not be a valid factor in analyzing trial fairness for the accused.  Guarding against jury nullification is a desirable and legitimate exercise for a trial judge; in fact a judge is required to take steps to ensure that the jury will apply the law properly” .

Krieger (2006): 
· Krieger suffers from MS  pot is recognized treatment
· Organized “compassion club” to help others
· Argues rules around medical MJ too strict & Dr.’s were unwilling to sign (practical barriers)
· Difficult to find a doctor that will prescribe it to you 
· Charged with “trafficking”
· At trial the judge does not allow defense of necessity & (to prevent nullification) instructed jurors to…
· “retire to the jury room to consider what I have said, appoint one of yourselves to be your foreperson, and then to return to the court with a verdict of guilty.”

· Judge told them to go back and return with the verdict of guilt – is he putting his view into where the jury is? 
· 
· Despite these instructions jury delibs drag on – jurors asked for a copy of their oath
· Jurors return: 2 jurors asked to be excused but request is denied
· Juror 8: “When I look at this case and all the facts presented, I think I understand the legal parameters in which I must remain. I feel this man is not a guilty man, and I can’t say guilty, even though I understand your charge, and I’m struggling with this, and I can’t bring myself to say guilty…I believe that I could not live with myself if I was part of a conviction of this man.”
· Faced with nullification judge instructed the jury in unequivocal terms that it was obligated to find Mr. Krieger guilty
· “It is apparent that some of the members…didn’t understand my direction this morning, that is that they were to return a verdict of guilty” 
· Ultimately, the jury capitulated and returned the verdict of “guilty”
· Upheld on Appeal (interesting dissent)
· Krieger appeals to SCC arguing right to jury trial (s. 11(f)) violated
SCC agrees. Justice Fish (for the Majority):

Khadr: “The case for “invisible citizenship”
· Khadr held in Guantanamo since 2002 (15yrs old)(charged ‘04) Last Western Citizen held.
· Both Fed & Supreme Courts have held that his Charter Rights  were violated (Can officials participation in interrogations) 
· In 2008 SCC held that Charter applied and said Can’s partic. violated its int’l rights obligations  
· His lawyers said: look the Canadian Government has basically infringed on his rights now, they have to treat the citizen like anywhere else 
· The federal government admitted to infringing his rights, therefore, they said that the government needs to bring him home/ask for him back
· When they appealed to the Supreme Court they said yes, he should be brought home but it is the governments responsibility of bringing him home but they as a court cannot do anything because they cannot order them to bring him home
· Fed Court remedy ordered Gov’t to repatriate (Bring him home): PM refuses & appeals (Canada (Prime Minister) v. Khadr)
· SCC Held: K is entitled to remedy (s. 24) – repatriation “appropriate”  	BUT gov’t has prerogative on foreign affairs and Courts cannot 	direct repatriation only identify violation (remedy: “declaratory relief”?!)
·  Question: should gov’t have “duty to protect” (O’Reilly J.)?
· Khadr pleads guilty (2010) in exchange for 8 yrs and ability to apply to serve sentence in Canada after 1yr. – he didn’t have any other choice because if he wouldn’t than he would have had to serve life in Guantanamo
· Most observers suggest Khadr had little choice but to accept the deal (“illegal process/system”/alt. life sentence in G’mo)
· Gov’t says it was not party to the deal (but then that it was)
· “(C)ertainly no decision has been made on whether he might be transferred to Canada” (Min. Toews spokesman Feb 29, 2012)
After year (in solitary) questions continue – still there

The Case of Rosa Becker: (1980)
· Just because you in in court, doesn’t mean that you win on the ground
· When you win you can still loose…
· Translating legal wins into real consequences
· Rosa Becker has been with her husband for 18 or 19 years. They lived together and bought a farm together, etc. Living common law, not married. Nothing was in her name, everything was in her partners name. She is involved in every aspect of the business, she basically runs it for a time when he is involved. One day he throws $3000 on the floor and says “Get lost”. She tired making an argument in the court saying that she deserves at least half the business for all the work that she’s put in. She went through a number of different courts and reaches the Supreme Court at last. All 9 judges agree that she should get something and it was seen as a major step forward in women issues. It changes the la in a lot of different countries. While it is front page issue for a little while, she was awarded $150,000. As time goes on she’s begins to want to get the money from her ex-partner, so she has to continue to fight him in court for the money because she is not getting anything from him. He’s basically getting her to go to court in order to drain her out of the money that he should give her, but at the end of the case he has $12 in his account and has transferred the property to his new wife. In 1986 Roas Becker kills herself and in her suicide note she blames the Canadian Justice System. 


	

Here are the answers to the mock exam from the PASS sessions, thanks to Roberto Meech 
Pass Mock Exam Answers and Explanations

LAWS 1000 D

1.   What are the two elements of a crime? a.	Mala en se and Mala prohibita b.    Mens Rea and Actus Rues
c.	Summary and Indictable d.    Free will and aggression
2.   Based on Duncan Kennedy’s article, Legal Education as Training for Hierarchy, which of the following statements is TRUE?
a.	Law schools are socializing students to accept all the current assumptions in the law. b.    Law schools have taken over the power of educating lawyers in modern society.
c.	Law schools are structured to reinforce male dominance.
d.   Law schools are structured to advantage certain races over others

3.   Which type of criminal action is considered to be more easily deterred by criminal punishment?
a.	Systematic
b.   Instrumental c.	Expressive
d.   None of the Above

4.   Which of the following statements is TRUE:
a.	Mala en se refers to a crime that is evil or bad in itself
b.   Mala en se refers to a crime that is evil or bad because it is prohibited c.	Mala en se refers to the mental intent to commit a crime
d.   Mala en se refers to the jurisdiction of a crime

5.   Which of the following statements is TRUE?
a.	Women are underrepresented in the legal profession b.    Women are overrepresented in the legal profession c.	Women are underrepresented at the partner level
d.   Women are overrepresented at the partner level.

6.   In a Canadian Criminal trial, a jury must decide the verdict  	. a.	Quickly
b.   Unanimously
c.	With a majority d.    individually

7.		According to Brooks and Doob’s article Justice and the Jury, which of the following is NOT an extra-legal influence on juries?
a.	Physical Attractiveness b.    “Bad” character
c.	Jury selection
d.   Race of the accused and victim

8.   Which of the following is NOT a major distinctions between crimes and tortes?
a.	Perception of who is harmed by the act b.    Goal of the law

c.	Available remedies
d.   Standard of proof for a successful claim

9.	In Paul Butler’s essay he suggests that:

a.	African American jurors should use jury nullification when dealing with African
American non-violent offenders to attempt to balance the inequality of the justice system

b.   female jurors should use jury nullification when dealing with female non-violent offenders to attempt to balance the inequality of the justice system

c.	male jurors should use jury nullification when dealing with male non-violent offenders to attempt to balance the inequality of the justice system

d.   Emphasis the methodological similarities between “law in the books” and “law in action”

10.  R. v. Latimer is a case in which:
a.	A father kills his daughter in order to end her suffering. b.    Two men kill and eat a cabin boy in order to survive.
c.	A man interferes with a dead body
d.   A man gets arrested for selling obscene material.

11. Judges can be held accountable through:
a.	There is a judicial council to hear complaints about judges
b.   There is a dismissal process for judges through the  Governor General, House of
Commons and the Senate
c.	Judicial decisions can be appealed d.    All of the above

12. What was NOT one of Kymlicka and Norman’s three types of group rights?
a.	Self governance rights
b.   Special representative rights c.	Codified legislation rights
d.   Multicultural rights

13. Why is discretion important to law enforcement officers?
a.	It makes them stick to the letter of the law in all cases.
b.   It is necessary to make the job manageable and prevent clogging the legal system c.	It helps them protect their charter rights
d.   None of the above

14. Donald Marshall Jr.’s case is considered to be of significant importance to Canadian law because:
a.	Clear evidence that he was convicted and sent to prison, in part at least, because he was an aboriginal persons.
b.   Clear evidence that he had committed the crime in self defense.
c.	Clear evidence that he had murdered his mother and father in law in an autonomous state. d.    Clear evidence that he was not a Canadian citizen, and therefore should not have been
tried and convicted in a Canadian Court.

15. Which of the following is NOT a broad issue facing police?
a.	Shifting roles
b.   Increased expectation c.	accountability

d.   Issues of discrimination e.	Increased danger

16.  Which of the following are two likely factors that explain overrepresentation, as suggested by the
Commission?
a.	Biological reasons and cultural reasons
b.   Social and economic inequality and biological reasons c.	Differential enforcement and cultural reasons
d.   Social and economic inequality and Differential enforcement

17. Which of the following is NOT one of the three major styles of policing?
a.	Traditional
b.   Night Watchman c.	Legalistic
d.   Community policing

18.  Which of the following is NOT a negative consequence of plea bargaining?
a.	unequal power relationship between the state and the offender b.    no statistics on the frequency and outcomes
c.	Cost and certainty d.    Discretion

19.  Which of the following is NOT a major development in family law in recent years?
a.	Same-sex Marriage (2005)
b.   Held that polygamy is not a crime (2011)
c.	The legal recognition that children may have more than 2 legal parents (2007)
d.   Upheld polygamy as a crime (2011)

20.  Which of the following is NOT one of the reasons stated by Mnookin for court involvement in family affairs?
a.	Ceremonial function
b.   Review ensures fair outcomes
c.	May effect out-of-court settlements d.    Enforces filial responsibility laws
e.	Child protection

21.  What is a key difference(s) between divorce prior to the 1960’s and The Divorce Act of 1885?
a.	No longer have to prove fault
b.   Custody of the children no longer decided solely by the mother c.	Much easier to get divorced
d.   All of the above e.	A and C

22. Which of the following is NOT an individual concern that lawyers have about the legal profession?
a.	Competition b.   Burnout
c.	Obscurity
d.   Self regulation
e.	“cog in the wheel” phenomenon.

23. According to Vago and Nelson, which of the following is NOT a type of lawyer?
a.	Public Interest b.    In-house

c.	Researchers
d.   Criminal Defense e.	“Hired Gun”

24. Which of the following is NOT one of the three types of plea bargaining?
a.	Pleading for sentence

b.   Pleading for charge c.	Pleading for fact
d.   Pleading for freedom




25.  In the middle of a PASS Session Lakin spills water all over the floor in front of the door. She decides to just ignore the spill and carry on with the session. Bailey walks into the room, slips and breaks her leg.  If  Bailey deiced to sue Lakin for negligence, that would be an example of
 	, whereas if she decided to sue Lakin’s employer, Carleton, that would be an example of 		.

a.	Direct liability; vicarious liability b.    Vicarious liability; direct liability
c.	Indirect liability; consequential liability d.    Consequential liability; indirect


26. What does parens patriae jurisdiction refer to?

a.	The court has a special responsibility to enforce mother/child relationships

b.   The court has a special responsibility to do what is in the best interest of the child c.	Parents have the power to determine all decisions in respect to their children.
d.   None of the above.

27. Which of the following is NOT a reason why race matters according to Smith?
a.	No “critical mass” of subordinate racial groups b.    Alienation of large firms for groups
c.	Impact of discrimination
d.   Critical approach versus practical approach divide

28. Which of the following is an example of an offence against the person?
a.	Tax Evasion b.   Homicide
c.	Prostitution
d.   Consumption of Narcotics

29. Which of the following is NOT considered to be a basic element of a crime?
a.	Actus Reus b.   Mens Rea
c.	Intention
d.   Mala Prohibita

30. Which case was concerned with mistake of fact as a legal defence?
e.	R. v. Latimer f.	R. v. Tolson g.    R. v. Daviaut
h.   R. v. Ewanchuk

31. Which of the following is NOT an element of Actus Reus?
a.	Conduct
b.   Circumstances c.	Consequences d.    intention

32. “Beyond a reasonable doubt” is the burden of proof for what type of law?
a.	Tort
b.   Criminal c.	Civil
d.   Homicide

33. This Latin phrase means “wrong in and of itself”:
a.	Mala in Se b.   Mens Rea
c.	Carpe Diem
d.   Mala Prohibita

34. Which of the following is NOT an element of Mens Rea?
a.	The choice has to have been made freely
b.   There has to be a choice to do something wrong
c.	You have to be able to recognize that the act was wrongful d.    There has to be a wrongful act

35. If I am driving and NOT paying attention to the road ahead, I am being:
a.	Reckless b.   Careless
c.	Negligent
d.   Every driver in Ottawa

36. What does the Marshal Committee mean by “Indigenisation”?
a.	Train legal players in multicultural studies to make them more tolerant b.    Provide structures that are more in line with indigenous groups
c.	Scapegoat particular indigenous groups
d.   Train racial minorities to fulfill all types of roles in the legal system

37. Nick goes in for some routine surgery and everything seems fine until his follow-up when they find a Junior Mint inside of him. Which of the following can the doctor be found liable in?
a.	Contract b.   Tort
c.	Civil law
d.   Both a) and b)


38. Which of the following is NOT a goal of tort law?
a.	Promote market logics b.    Compensate people
c.	Ombudsman function d.    Educate people

39. Nick got lazy in his final paper of the year, so he has decided to break into his TA’s house in order to change the grade on the paper. As Nick is making his way to the basement stairs he slips on the wet floor and goes for a tumble, breaking his arm in the process. Nick sues his TA for negligence. What defense is available to his TA?
a.	Defense of Property b.    Duress
c.	Voluntary Action
d.   Contributory Negligence
40. Someone who has been sexually harassed at work can use this type of compensation in order to target the deepest pockets, that is, the employer.
a.	Direct liability
b.   Vicarious liability c.	Injunction
d.   Transferred/Indirect liability

41. Which of the following is NOT a major development in Family law in recent years?
i.	Polygamy upheld as a crime
j.	The legal recognition that children may not have more than 2 legal parents k.    The legal recognition that children may have more than 2 legal parents
l.	Same-sex marriage

42. Canada has a divided jurisdiction in Family law, what does this refer to?
m.  The Federal government has the power to divide powers associated with marriage
n.   The Provincial government has its power divided between the power to legislate the definition of marriage and also solemnize it
o.   The Federal government has the power to legislate the definition of marriage and divorce, but the Provincial government has the jurisdiction to solemnize and deal with matrimonial property, and support and custody issues
p.   The Provincial government has the power to legislate the definition of marriage and divorce, but the Federal government has the jurisdiction to solemnize and deal with matrimonial property, and support and custody issues

43. The “Three Parents Case” was an example of the court exercising this principle:
a.	Parents Patriae
b.   Juridical Protection
c.	Principle of Protection d.    Parens Patriae

44. Which of the following is NOT a way that law disempowers?
a.	Law is a tool of the elite essential to maintaining and reproducing capitalist societies b.    Rule of law
c.	Certain disputes deemed private rather than “public”
d.   maintain race and sexual relations
e.	Legitimize existing inequality by convincing us the game is not already fixed

45. Kent suggests that there is a new reality for judges where their jobs are less and less about trial decisions. Which of the following is NOT one of the changes in trials which Kent lists?

a.	Managing expectations b.    Managing experts
c.	Managing juries
d.   Shifting from trial to settlement

46. In 1983 the Canadian Judicial Council said that this judge’s comments were “unwise, inappropriate and indiscreet” but did not constitute sufficient reason to justify removal.
a.	Cosgrove b.   Matlow
c.	Berger
d.   McLachlin

47. Which of the following is NOT a function of the Canadian Judicial Council?
a.	To investigate judges
b.   Remove judges from their role when sufficient reason is found c.	Admonish judges for their inappropriate behaviour
d.   Make recommendations to Parliament

48. Which of the following is NOT one of the types of lawyers described in Vago & Nelson?
q.   Private Interest r.	Public Interest s.	In-House
t.	Hired Gun

49. What do we mean when we say that ‘obscurity’ is a concern for lawyers?
u.   There are more lawyers out there, so they have to compete against each other v.    Many lawyers exit the profession after the first few years
w.  Lawyers are prone to a disenchantment with the profession x.    Law school is still relatively white-dominated

50. Which of the following approaches are used in Law schools?
y.   The Academic/Critical Approach z.	The Training/Practical Approach aa.  Both a) and c)
bb. None of the above

51. The RCMP is an example of what type of police force?
a.	Federal
b.   Provincial c.	Special
d.   Canadian

52. Batman’s style of crime-fighting where he tries to maintain order by intervening in obstructions to justice (highlighted by the Bat signal) resembles what style of policing?
a.	Legalistic
b.   Community Policing c.	Vigilante
d.   Night Watchman

53. Charles Smith’s story is a cautionary tale against the dangers of what?
a.	Paralegal services
b.   Expertise in the court room c.	Vigilante justice
d.   Generic names


54. The right to a jury trial is protected by section  	 of the Charter a.	11(f)
b.   13 (c) c.	11 (a) d.   13 (f)

55. This de facto right of the jury links often to the defense of necessity, such as the Latimer trial. a.	Jury Mistrial
b.   Right to No Decision c.	Jury Nullification
d.   Double-Jeopardy

56. On what grounds did Krieger (2006), charged with trafficking marijuana, appeal to the Supreme
Court of Canada?
a.	Right to freedom of religion was violated b.    Right to a jury trial was violated
c.	Mistake of fact (he did not know marijuana was illegal)
d.   The marijuana prohibition laws are unjust and illogically-founded

57. There are two types of relationships between “domestic” law and international law. What are they?
a.	Customary and Treaty
b.   Popular Sovereignty and Democratic c.	Monist and Dualist
d.   International and State

58. Which of the following is NOT a reason why the victim’s movement is gaining steam?
a.	Growing fear of crime b.    Women’s movement
c.	Decreasing crime rates d.    “Self-help” movement
e.	“Humanitarian impulse”

59. R. v. Hape (2007) discussed this issue explicitly. a.	Adoption Theory
b.   Treaty Implementation c.	Deportation
d.   Detention vs. Surveillance

60. Which of the following is NOT a step in the treaty process?
a.	Ratification
b.   Implementation c.	Negotiation
d.   Parliamentation

61. Citizenship, according to Hannah Arendt, gives individuals:
a.	The right to appear in public b.    The right to have rights
c.	The right to a legal status d.    All of the above

62. When citizenship bridges law and identity, this is called:
a.	Globalization

b.   Constitutional Democracy c.	Globalized Democracy
d.   Cosmopolitan Citizenship

63. Exchange, negotiation, and reciprocity are all values that mirror:
a.	The court system b.    Multiculturalism c.	Interculturalism d.    Intraculturalism

64. The right to privacy, freedoms of thought and conscience, speech and expression, are examples of what body of rights?
a.	Political b.   Human c.	Social
d.   Civil

65. The Poor Law (1834) established workhouses where people could go to work and receive benefits such as education and housing; however, protection was only granted to non-citizens. This is an example of why type of rights?
a.	Social b.   Civil
c.	Human d.    Political

66. Which political group suggests that social rights are the problem, NOT the solution?
a.	Cultural Pluralists b.    Feminists
c.	The New Right d.    The Left

67. Affirmative action is an example of what type of rights?
a.	Multicultural Rights b.    Intercultural Rights
c.	Self-Government Rights
d.   Special Representation Rights

68. Which of the following is an issue with the Charter identified by Justice Abella?
a.	The Charter takes away the will of the majority
b.   It is unclear who decides the remedy to violations: the Parliament or the Courts c.	The Charter is accountable to public opinion, not public interest
d.   The Charter transforms judges into politicians

69. Why was the case of Rosa Becker significant?
a.	Changed how property was divided upon relational breakdown b.    Legalized abortions in Canada
c.	Changed how the defense of mistake of fact was used d.    Changed the civil rights scene in Canada

70. The idea that “access” to the legal process is not a “panacea” is an example of this type of outlook:
a.	Essentialist b.   Marxist
c.	Positivist

d.   Depressing

71. Brickey and Comack suggest that we should use the law against itself to point out the internal inconsistencies, forcing the law to live up to its ideals. They refer to this strategy as:
a.	Contradictory law
b.   Jurisprudence of Insurgency c.	Internal insurgency
d.   Charter challenge

72. Which of the following is NOT a reason given by Solomon, Feldthusen and Mills for why tort is
NOT an adequate mechanism of compensation?
a.	Tort provides compensation to a very small number of victims b.    Victims must make substantial investment to initiate process
c.	The victim must show fault, rather than need, and can only recover damages if fortunate enough to be wronged by someone with assets
d.   It is generally accepted that the mechanism is an “extremely inefficient” mechanism to provide compensation
e.	Victims are generally left out of the process

73.  Justice Lamer suggests that perhaps judges should be allowed to speak out on certain issues because:
a.	Judges are the most informed, and can thus present the issues in a clear concise manner
b.   Technology  has  made  access  to  information  much  easier,  judges  would  represent  a credible source of information
c.	The court no longer has a champion
d.   Law must respond to the changing whims of society.

74. Justice Wilson suggested that women’s mere presence on the bench would make a difference for women in society because:
a.	It will normalize women in positions of power
b.   Woman are more rational, and thus would produce more logical outcomes c.	It would prevent judges holding office at the pleasure of the crown
d.   Provides a higher quality of justice

75. A key difference between special representation rights and multicultural rights is that special representation rights are  	, whereas multicultural rights are  	.
a.	Permanent; temporary b.    Temporary; permanent c.	Exclusive; inclusive
d.   Inclusive; exclusive

76. The effectiveness of deterrence may be determined by these three factors:
a.	severity, certainty, speed
b.   severity, length of punishment, speed c.	certainty, length of punishment, speed
d.   certainty, severity and length of punishment

77. which of the following is NOT one of the three types of offences:
a.	offenses against persons

b.   offenses against property

c.	offenses considered to be “evil in and of themselves/ “victimless crimes”

d.   offences against the sovereign

78. Hall and Held argue that  	 has not made questions of citizenship less important, but more important.
a.	Omar Khadr b.    Globalization c.	Legal rights
d.   Social rights

79. Based Trubek’s arguments regarding Weber, which of the following statements is TRUE?
a.	we need law to provide certainty and predictability
b.   contracts must be in writing to be considered binding c.	a contract can no longer be withdrawn in any situation d.    contracts should remain free of state interference

80. Which of the following is NOT a defense negligence?
a.	Contributory negligence b.    Accident
c.	Self defense
d.   Voluntary Participation
e.	Voluntary assumption of risk





































Due to the formatting of the mock exam I have to write out the explanations separately. I’m not explaining every single question as most of them are straightforward, but I am highlighting some important points!


1) Mala en se (morally wrong in and of itself)          Mala prohibita (wrong according to law)

5) Women are underrepresented at the partner level (Top of law firms)

8) Available remedies (courts)
Standard of proof for a successful claim (Beyond reasonable doubt for criminal and a balance of probability for tort law)

12) Self governance rights (referring to aboriginals)
      Special Representation rights (much like affirmative action)

17) Night Watchmen – like watchdogs, they REACT.
      Legalistic – forcing law onto people
      Community Policing – patrol; advisors for community; active within community

20) Enforces filial responsibility laws (duty of child to parents)

23) Public Interest – such as environmental lawyers (kind of like social activists)
      In-House – Corporations
      Criminal Defense – Courts
      “Hired-Gun” – specialized in certain areas of law; like mercenaries of law.

25) Direct Liability; vicarious liability (when the person you are suing directly doesn’t have enough assets to compensate for what he/she’s done, so you go after the corporation)

30) R.v Tolson – husband was lost at sea; the wife gets remarried; he comes back and she gets charged for polygamy; she thought he was dead = mistake of fact!
      R.v. Daviaut – a man was so drunk that he wasn’t in control of his body; doctors said he should have been dead from alcohol; he sexually assaults a paralyzed woman; his defense was that he was an automaton; RULED AGAINST
       R.v. Ewanchuk – 17 year old girl goes to job interview in a van; sketchy stuff happened; she said no but did not leave the van; sued for implied consent; RULED AGAINST

35)  Reckless – without thinking or caring about consequences
       Careless – not paying enough attention to avoiding harm

46) Cosgrove – police made violations stated Cosgrove; but he had no evidence; Cosgrove stepped down before being removed.
      Matlow – neighborhood was trying to stop a housing development, judge was on their side; he isn’t allowed because he is supposed to be seen as unbiased to the public

56) Krieger (2006) – he grew and sold marijuana for MS victims; jury wanted to nullify but were denied the right to.

59) Adoption Theory – international law adopted to fill holes in legal system

63) Multiculturalism – different cultural groups
     Interculturalism – different cultural groups integrated together

66) The New Right – Conservative (politics)
      The Left (Liberals or NDP)

70) The idea that “access” to the legal process is not a “pancea” (cure all) …..

80) Self Defense – is only for criminal law so it can’t be negligence (tort)




