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1. Why do we study theory?
· Theory provides a starting point/standpoint for your analysis of an issue

· Collections of assumptions about how a phenomenon should work

· Different theories… Legitimacy of the Law, Role of Law as Social Institution, and Legal Process

2. Law, morals and religion

Distinguishing between laws and morals…

· What are morals?

· Distinction between religion and morals

· Law includes both moral and religious conceptions

· Influence of religion on the Canadian legal system

· Does law include morals?

· Does the law go beyond moral issues?

· Morality can be part of the consideration but is not sufficient enough

· We don’t all share the same moral beliefs

· Law often deals with things that have nothing to do with morality at all (highway speeds)
3. What is the proper role for moral values in law?

4. Natural Law Theory
a. Major Elements

· Inherent link between law and morality

· Rooted from religious/Christian beliefs

· Validate ‘human made’ positive laws against higher principles of justice

· Universal/immutable characteristics of higher principles

· They apply across the board and do not change

· Provides a justification for obeying law

· Unjust law need not be obeyed bc it is not legitimate

b. Critiques

· No link between law and society

· Too subjective: who determines the content of the higher principles?

· Religious foundation of original principles

· Relative nature of morality in modern western society

· Can law reflect changing moral values?

5. Legal Positivism
a. Major Elements

· Focus on what law ‘is’ not what it ‘ought’ to be

· You cannot evaluate it against a higher set of principles, you only get to determine whether parliament passed the law according to proper procedure

· Divorce law from morality or justice

· Rooted in social contract theory and parliamentary supremacy

· Law as a system of commands or rules

· Procedure/authority as a guide to legitimacy
b. Critiques

· Ignores concept of justice
· Doesn’t account for impact of politics, economics, and culture on content of laws – doesn’t look at any factors other than the process

· Ignores human agency – law is made by people

· Justifies wicked legal systems

6. R v. Dudley and Stephens
· Facts

· 3 adults and a cabin boy on life raft ship wrecked at sea

· Running out of food and water

· Cabin boy is ill; 2 of men kill him

· All 3 men eat the cabin boy

· Dudley and Stephens get charged with murder

· Issues

· Legal issues as a result of the facts

· In this situation is what they did murder, or is there a defense available?

· Decision

· A decision on how to resolve the legal issue

· It is murder

· Majority reasons

· Reasons of the judges who have the most votes

· Court sentences death, after the decision the King said we will allow mercy in this case and serve life in prison

· Dissenting reasons

· Reasons by the judges who disagree with the decision of the majority

· They were ultimately released after 6 months in jail

7. Morality v. Liberty
a. Lord Devlin’s Article (contrasted to John Stuart Mill’s philosophy)

· Rejection of John Mill’s philosophy 

· Argues that common morality is possible even if common religion is not

· Society should be able to reject action it believes is reprehensible, even is possible society is mistaken

· Mill believes that the state can’t tell you not to do something bc it is immoral, it strips your liberty

· Mill says don’t let society impose limits bc society may be wrong

· How much do we protect liberty against the notions of morality

· Devlin says it is possible for society to share a common morality even if they do not share a common religion

· Devlin believes it’s ok for mistakes to be made and learn from them

8. Legal Liberalism – Major Elements

· Individuals as primary social actors in society (atomistic)
· Dominant conception of how our society works and the set of assumptions within our legal system that form liberalism

· Assumes that individuals are rational, self-interested, autonomous and have inherent dignity

· Laws should protect liberty and equality

· Law should act neutrally

a. R v. Latimer
· Facts

· Young girl with MS in large amounts of pain

· Father decides to poison her with carbon monoxide to end her pain

· Issue

· Can you use the defense of necessity?

· Decision

· 2nd degree murder and the defense of necessity cannot be applied; disproportionate 
· Majority reasons

· Dissenting reasons

b. R v. Butler
· Facts

· Owner of a porn shop

· Possession of obscene materials

· Violates freedom of expression

· Issues

· Do those provisions of criminal code violate freedom of expression?

· Decision

· Majority reasons

· Need to first determine the meaning of obscenity 

· Community standards test

· Degradation/dehumanization test

· Relationship between tests

· Explicit sex with violence

· Explicit sex w/ violence but that is degrading or dehumanizing

· Explicit sex  w/o violence and w/o degrading/dehum will usually be tolerated by the community and is therefore not obscene 

· Dissenting reasons

9. Legal Liberalism - Critiques

· Defense of Necessity

· Requirements for defense of necessity:

· Imminent risk of peril

· Compliance with law is demonstrably impossible 

· Harm caused cannot be disproportionate to harm avoided

