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ADM 3360X

Commercial Law

Summer, 2007

Mid-Term Exam

June 12, 2007
Instructor: 
Dr. B. La Rochelle

Value :
35% of your final grade

Note to students :  Apart from sundry writing materials (pens, pencils and the like), no examination aids are permitted.

This examination contains 4 questions, worth 35 marks in total.  

Question 1 

“The protection of rights is never absolute.”

Required (5 marks):

Discuss this statement.

Question 2

Macbeth, a practising Chartered Accountant and the owner of a high—priced home in mid-town Ottawa, decided to sell.  On April 1, 2007, Macbeth signed an exclusive listing agreement with Jack Ross, a real estate broker.  Ross recommended that the property be listed for sale at $350,000, and Macbeth agreed, since the price recommended was similar to what Macbeth believed the property to be worth.  In addition to practising as a Chartered Accountant, Macbeth had developed a significant interest in residential and commercial real estate and had previously purchased and sold several properties.

On April 10, 2007, Ross filed articles of incorporation for a new corporation, Burnham Woods Properties Ltd., a federal corporation of which he was the sole shareholder.   A certificate of incorporation was issued on April 15.  As the incorporator of Burnham Woods Properties Ltd., Ross was the initial director.  After the certificate of incorporation was issued, Ross issued 100 common shares to himself and then resigned as director. In his capacity as shareholder, Ross then elected his friend Lennox as the sole director of Burnham Woods Properties Ltd.   Lennox in turn appointed himself as the general manager.

Days later, Ross introduced Macbeth to Lennox.  Ross described Lennox as the general manager of Burnham Woods Properties Ltd. but said nothing to suggest that he, Ross, had any interest in the corporation.  Burnham Woods Properties Ltd., through Lennox, immediately made an offer to buy Macbeth’s house for $365,000, which Macbeth accepted.  The deal was closed on May 25.

Shortly after Burnham Woods Properties Ltd. had acquired Macbeth’s property, Burnham Woods Properties Ltd., through Lennox, entered into negotiations with another corporation, Castle Hall Developments Ltd., and sold the house to Castle Hall Developments Ltd. for $450,000.  This deal was closed on June 8

On June 11, Macbeth learned of the resale by Burnham Woods Properties Ltd. when Macbeth drove by his former home and saw a large sign on his former lawn, which read “Castle Hall Developments Brings You Mid-Town Living for Singles:  18 townhouses to be built on this site. “  In smaller letters, the sign read “Exclusive sales representation: Jack Ross, real estate broker and principal of Burnham Woods Properties Ltd”.  On the same day, Jack Ross received a letter from the lawyer for Burnham Woody Properties Ltd., a Toronto-based company, in which it was demanded, despite the slight differences in the corporate names, that Ross cease carrying on business as Burnham Woods Properties Ltd., based on trademark infringement. 

Required (14 marks):

Discuss the legal issues raised by the foregoing.

Question 3

Giovanni and Leporello operated an unincorporated business under the registered name “Adventures Unlimited”.  As far as Leporello was concerned, he and Giovannii were “trying things out” in terms of their business relationship.  As Leporello described his role, “I’m more like a silent investor.  Most of the money to finance the business comes from me, while most of the day-to-day business activities are conducted by Giovanni, since he has a lot more business experience than I do and is well-known in the local business community as someone who can get deals done.  Before I got involved with him, Giolvanni was a employed travel agent.  Then he wanted to start his own business and I am his financial backer.  After all, how could I lose, and how could I refuse?   Everybody knows Giovanni.  It’s a nice little joint venture for both of us.”

All “Adventures Unlimited” promotional material and its letterhead featured the name “Adventures Unlimited”, plus the phrase “Guided by Giovanni and Leporello”.  There was also an Adventures Unlimited website, where the same formatting was found, including “Guided by Giovanni and Leporello”.  Leporello had never seen the website and did little for the business other than to appear at the business office from time to time and write personal to cover business expenditures.  Either Leporello or Giovanni was authorized to sign cheques. 

The business was formed for the purpose of providing guided adventure vacations for rich clients.  When Giovanni and Leporello started business together, they signed an agreement in which it was provided that neither person would incur business expenditures in excess of $500 without the approval of the other.

Giovanni purported to enter into a contract with Elvira Sails Ltd., a corporation engaged in the selling and leasing of boats.   The contract was to rent a large cabin cruiser at a rent of $10,000 per month.  The contract was in the name of “Adventures Unlimited”, though Giovanni signed the agreement in his own name.  Giovanni paid a $1,000 deposit by a cheque drawn on the “Adventures Unlimited” bank account, took delivery of the cruiser and commenced what he thought would be his “escape” to South America.  He didn’t get far, as he crashed into another boat on the St.  Lawrence River. The owners of that boat have recently commenced an action against Giovanni and Leporello. 

Required: (12 Marks)

Discuss the legal issues raised by the foregoing.

Question 4 

“The equitable jurisdiction of a court leads to arbitrariness and undermines the system of precedent.”

Required (4 Marks):

Discuss the foregoing sentiment.

