Summary Sheet
Chapter 1
Toronto Electric Commissioners v. Snider
· Employment law falls within provincial jurisdiction (“property and civil rights”). The federal government has authority over industries of national importance. 
SCC in R. v. Kapp, 2008 SCC 41
· Two-part test for assessing a s.15 claim: 
· (1) Does the law create a distinction that is based on an enumerated or analogous ground?; and 
· (2) Does the distinction create a disadvantage by perpetuating prejudice or stereotyping?
R. v. Oakes (Section 1 Charter, Reasonable limit of rights)
· The objective must be pressing and substantial.
· The measure must be proportional:
· Rational connection between objective and measure
· Minimal impairment
· Proportionality between effects of measure and objective. 
M v. H (p. 12)
· Ontario Family Act defined “spouse” entitled to support payments as married or cohabiting heterosexual couples. This violates s. 15 and is not justifiable under s. 1. 
Vriend v. Alberta [1998] 1 S.C.R.
· Omission of sexual orientation from protected grounds under Alberta human rights legislation violates s. 15 and is not justifiable under s. 1.
McKinney v. University of Guelph
· Human rights laws, which define age as below 65 thus allowing mandatory retirement, violate s. 15 but are justifiable under s. 1.
Ontario Nurses’ Association v. Mount Sinai
· Under ESA, when a contract is frustrated as a result of illness or injury, employee is not entitled to severance pay. This exemption violates s. 15. 
Chapter 3
Common Law Tests to determine if individual is IC or EE
· Degree of control 
· Fourfold Test: 
· Control; 
· Ownership of tools;
· Chance of profits; 
· Risk of loss
· Integration/Organization test
· Durability
· Exclusivity
· (Considered but less weight to) formality.

Belton v. Liberty Insurance (p. 79)
Insurance sales agents signed agreements as ICs. The new owner wanted to have them sign a new agreement. They refused, were fired and sued for wrongful dismissal.
Does not matter what contract says they are, courts will decide based on Common Law Tests
Temp Agency
Who is the real employer?
Which party exercises control over worker, who pays the worker, and who has authority to discipline or fire the worker

Misrepresentation by Job Candidate
Will be just cause for dismissal if:
· The false statement related to qualifications or work experience has a significant impact on the hiring decision
· The false statement (which may not be material to the hiring decision) suggests an inherent lack of honesty, especially when the job requires a high degree of trust.
Negligent Misrepresentation
Queen v. Cognos (Pg 67)
EE has to prove 5 elements:
· A duty of care based on a special relationship between the parties
· Untrue, inaccurate, and misleading representation
· Party making representation must have acted negligently in making the misrepresentation
· Candidate must have reasonably relied on the misrepresentation
· The reliance must have caused harm to the candidate
Inducement
Egan v. Alcatel Canada
When the employee who was induced to leave a secure job and work for a new employer at the prospects of obtaining job security, is subsequently dismissed by the new employer
The court may extend reasonable notice on the basis of various factors (e.g. how secure the previous job was; whether the new job involved relocating).
Restrictive Covenants
Contract terms that restrict an employee’s actions when employment ends
Non-disclosure clause, Non-solicitation clause, Non-competition clause (rarely holds up in court)
Non-competition clauses are viewed as a restraint of trade and are presumed invalid unless the employer shows that:
· the clause is necessary to protect the employer’s legitimate proprietary or business interests;
· the clause covers a reasonable length of time and geographic area; and
· a non-solicitation clause would not suffice.
Ambiguous clauses are unreasonable and unenforceable
Shafron v. KRG Insurance Brokers (Western) Inc.
Usually the court will not rewrite or read down overly broad clauses to render them enforceable
Test for viable non-compete:
(1) Customary referrals are qualified as a proprietary interest capable of legal protection.
(2) The clause is reasonable in terms of time and space.
(3) A non-solicitation clause would not adequately protect employer’s interest.
Lyons v. Multari
· Protective covenant (3 years—5miles)
· Worked for 17 months, opened similar practice 6 months later within 3.7 miles
· Lyons sued for breach of contract under non-compete clause
A non-competition clause should be enforced “where the nature of the employment will likely cause customers to perceive an individual employee as the personification of the company or employer”. This description does not fit Multari.
Should have used non-solicitation covenant rather than non-competition and therefore non-competition clause is unenforceable.
Chapter 4
Binding contracts require: offer, acceptance and consideration
Factors that affect enforceability of contracts
1. Lack of Consideration
a. Francis v. Canadian Imperial Bank of Commerce
Employer has to finalize all terms before employment starts OR provide fresh consideration. 
2. Inequality of Bargaining Power
a. Employee has to provide some clear evidence of the special circumstances
b. To avoid this claim, employers should provide employees with a written copy of the contract, and a time to review and obtain independent legal advice
c. Employers should draw employees’ attention to key terms
d. Wallace v. Toronto Dominion Bank (Pg. 92)
3. Obsolescence
When the terms of a contract no longer reflect the realities of an employee’s position within the organization
Lyonde v. Canadian Acceptance Corp.: had been promoted from a junior position to VP over 24 years. ER tried to fire senior EE based off original junior contract.
Irrcher v. MI Developments Inc.: fundamental change in the nature of his job since signing in 1990.
To avoid this claim, employers should update employment contracts
4. Failure to meet statutory minimums
There is a presumed assumption that ER must comply with Common Law, in order to rebut common law presumption contractual terms have to meet at least the ESA. If not the clause is null and void and sue under common law.
Machtinger v. HOJ Industries Ltd (Pg. 94)
5. Use of ambiguous language
“Contra proferentem” rule: unclear language will be interpreted against the drafter of the agreement (usually the employer).

Common Contractual Terms
Term
No termination notice required if fixed term contract and employment ends at the end of that term.
Ceccol case: Employers should not be able to evade the traditional protections of ESA and common law by restoring to the label “fixed term” contract. (Cannot make continuous fixed term contracts)
If employer terminates employee before the end of the fixed term, this is a breach of contract and damages are based on the remainder of the term (forward looking contract damages) unless there is a specific termination clause.
Termination
Christensen case: Got 10 weeks pay (higher than ESA), but contract didn’t address termination, referred to staff manual provided later and never explained. Not sufficiently clear to rebut the common law presumption
Better to deal with termination when the parties draft the contract.
Probationary Period
Opportunity to test if the employee is a good fit in the organization
Common law does not assume a probationary period  must put it in contract
Under ESA, if EE works up to 3 months: 
No reasonable notice required. 
Where probationary period exceeds 3 months:
Employer must give statutory notice to employee, unless dismissal occurs for reasons exempted from requirement, such as just cause (e.g. wilful neglect of duty).
Chapter 6
Employment Standards Act
Doesn’t apply for IC’s, specific exemptions apply, ESA binds all employers regardless of size, and enforcement under ESA is a complaint-based process.
ER cannot withhold or deduct any wages payable to EE, unless it is (s. 13):
· obliged to do so by statute (e.g. intake tax, EI & CPP)
· obliged to do so by a court order (e.g. garnishment order)
· authorized by EE to do so in writing (e.g. a loan return)
Even with authorization, employer cannot make deduction from wages to cover faulty work. With proper authorization, employer can make deduction for cash shortage, lost or stolen property, if employee is the only one with access to and total control over cash or property. Employers are permitted to recover genuine wage advance or unintentional overpayment.
Minimum Wages (s.23)
Applies to full time, part time, casual workers, on an hourly basis or on commission, piece rate, flat rate or salary.
Hours of Work (ss. 17-21)
Max 8 hours in a day and 48 hours a week, except for:
Written “excess hours agreements” (agreement to vary):
· to vary the statutory maximum daily hours – ER gave information, and EE/union agreed.
· to vary the statutory weekly hours – same conditions + Director of Employment Standards approval.
Emergencies (s. 19): "only so far as is necessary to avoid serious interference with the ordinary working of the employer's establishment or operations". (Natural disaster, fire, flood NOT rush orders, absenteeism, or seasonal busy periods.)
EEs are entitled to have a certain number of hours free from work:
· 11 consecutive hours off work each day;
· 8 hours off work between shifts;
· 24 consecutive hours off work every workweek or at least 48 consecutive hours off work every two consecutive workweeks. 
· ERs must provide a 30-minute eating period after 5 consecutive hours of work (or agree on 2 shorter breaks). 
· EE must be free from work during the eating period, and ER is not required to pay for this time.
Overtime Pay (s.22)
ERs must pay overtime pay (1.5 times regular rate) after 44 hours in a week.
· Joe makes $12.00 an hour. Every hour worked after 44 hours in a week, he must earn at least $18.00.
Tri Roc Electric Ltd v. Bulter:
Any employee who regularly performs non-managerial duties is eligible for overtime pay.
Person whose work is supervisory/managerial in character is exempt.

Parties may agree in writing that EE’s hours of work may be averaged when determining entitlement to overtime pay: 
· Requires Director of Employment Standards approval.
· Overtime pay is payable after EE has worked an average of 44 hours a week over the agreed period.
Vacation (ss. 33-41)
Vacation Time
After 12 months of employment, employee is entitled to 2 weeks’ annual vacation, inactive service (e.g. sickness or parental leave) counts. Employer decides when vacation time will be taken but it must be within 10 months after it is earned.
Example: Jacob is hired on Jan 1, 2008. He is entitled to take his vacation time by November 1, 2009.
Vacation Pay
4% of wages earned during the 12 month period for which the vacation pay is given. Entitlement to vacation pay begins from the first hour of employment.
Public Holiday
If EE agrees to work on a public holiday that falls on a regular working day, EE may either:
· Receive regular wages on that day plus a substitute day off; or
· If both parties agree in writing, receive public holiday pay for that day plus premium pay (= 1.5 times an employee's regular rate of pay). 
S. 28: Special rules apply to certain industries where employee can be required to work on public holiday (subject to Human Rights Code).
Statutory Leaves
ER is not required to pay, but leave does come with protection.
Pregnancy Leave (ss. 46-47)
Limited to biological mother, 17 weeks of unpaid time off work. EE may qualify for EI. To qualify for EI EE must have been hired before the expected due date.

Parental Leave (ss. 48-49)
Leave is 35 weeks for birth mother and 37 weeks for other parent. All parents, except birth mother, must begin leave within 52 weeks after child first comes into their care. To qualify, parent must have been hired at least 13 weeks before leave begins. The term "parent" is broadly defined. Leaves may overlap or follow each other.
Personal Emergency Leave (s. 50)
Unpaid leave for personal emergencies and death, illness or medical emergency or other urgent matter relating to specified list of relatives. Up to 10 days per calendar year, test of urgency is objective.
Applies only to employers with 50 or more employees in Ontario, full time, part time and temporary
Family Medical Leave (s.49.1)
Any employee may take up to 8 weeks unpaid leave within a 26 week period to care for a gravely ill family member. Need a certificate from a “qualified health practitioner” stating significant risk of death within 26-week period. Available to all regardless of business size.
Declared Emergencies (s.50.1)
Where government declares an emergency (e.g. SARS crisis), employees have job protected rights to an unpaid leave where: They are subject of an emergency order, or they are needed to take care of a family member because of the emergency.
Reservist Leave (s.50.2)
Military reservists in Ontario have job-protected leave if they worked for an employer for at least 6 consecutive months before deployment.
Organ Donor Leave (s.49.2)
3 New Leaves: Family Caregiver Leave (s.49.3), Critically Ill Child Care Leave (s.49.4), Crime-related Child Death or Disappearance Leave (s.49.5)




Rights during Leaves (ss. 51-52)
Individual taking a statutory leave has a right to:
· Reinstatement to same job (or comparable job if same job is not available for reasons unrelated to leave):
· The onus is on the employer.
· The test is whether or not the employee would have lost her job if she had not taken leave.
· Salary plus increases, Employer benefit plans, Seniority, Vacation entitlement, Be free from reprisals.
S. 74(1): Rights to be Free from Reprisals
“No employer … shall intimidate, dismiss or otherwise penalize an employee or threaten to do so, (a) because the employee, (i) asks the employer to comply with this Act and the regulations, (ii) makes inquiries about his or her rights under this Act, (iii) files a complaint with the Ministry under this Act, (iv) exercises … a right under this Act, (v) gives information to an employment standards officer, (vi) testifies … in a proceeding under this Act … ”
How to File A Claim
Unionized employees must usually use a grievance process under collective agreement where non-unionized employees may file a complaint with Ministry of Labour. May fill out form online and an officer will investigate.
Time Limits: 6 months for wage recovery (as of Feb. 20, 2015—2 years) and 2 years for non-monetary violations
Onus of proof – s. 74(2): …in any proceeding under this Act, the burden of proof that an employer did not contravene a provision set out in this section lies upon the employer.
Chapter 12
Resignation
If EE quits, ER only owes outstanding wages and vacation pay (i.e. no reasonable notice).
A letter of resignation generally binds EE:
· EE may retract a written resignation, BUT up to the time that ER formally accepted it.
· ERs should send a letter of acceptance ASAP.

Resignation must be voluntary (an objective test):
· Resign or be dismissed; constructive dismissal = no choice!
Resignation may be inferred from EE’s conduct:
· To ensure that resignation is binding, ER should therefore accept it in writing.
But a letter of acceptance is not enough.
EE’s intention to resign has to be clear and unequivocal:
· “I’ll leave as soon as I can” or “I cannot wait to leave” does not equal resignation.
Pollock v. First Heritage (Pg. 342)
ER changes EE’s wages and EE’s say:
“We intend to continue working under the previous conditions” does not equal resignation.
Gilbert Case (Pg. 343)
Part time EE laid off, but got full time job with another company. When original ER said they would need him back he said:
(“full time or a part time job?”) does not equal resignation.
Robinson v. Team Cooperheat-MQS (Pg. 344)
EE got upset during meeting with ER and said “I quit”.
Even if EE says “I quit”, ER must consider EE’s emotional state.
Dismissing EE’s that Resign
If ER doesn’t want EE to work during the notice period, ER has to accept resignation and advise EE that he or she will be paid throughout the notice period but should not attend work.
Tree Savers International v. Savoy
Under common law EE has to provide reasonable notice of resignation. ERs rarely sue EEs.
No mandatory retirement age unless Bona Fide Occupational Requirement (BFOR). 
(Ex: Airplane Pilots)
Use test from Meiorin case, ER must show not only that the policy is reasonably necessary, but also that it is impossible to accommodate the EE’s affected without creating undue hardship for itself.
Chapter 13
ESA sets out minimum obligations on termination:
· Individual notice of termination (or pay in lieu);
· Mass notice of termination (or pay in lieu);
· (Statutory) Severance Pay.
EE cannot file a claim with the MOL against ER for failure to provide termination or severance pay under the ESA and sue for wrongful dismissal damages under common law. EE must withdraw the statutory claim within 2 weeks of filing the claim. If not, an action for wrongful dismissal is barred.
Termination occurs where the employer:
1. dismisses or stops employing EE;
2. constructively dismisses EE;
3. lays EE off for a period longer than a “temporary layoff”
Termination Notice/Pay in Lieu (Individual)
Ranges between 1-8 weeks depending length of service:
· Under 3 months – none;
· 3 months to 1 year – 1 week’s notice;
· 1-3 years – 2 weeks’ notice;
· 3-4 years – 3 weeks’ notice;
· 4-5 years – 4 weeks’ notice…
· 8 or more years – 8 weeks’ notice.
Results=Advanced Notice, Pay in Lieu of Notice, or combination of both.
Notice must be in writing and ER must continue paying benefits during statutory notice.



Mass Termination
Where ER terminates 50 or more EEs in a period of 4 consecutive weeks, special notice requirements apply:
· 8 weeks’ notice where 50-199 employees;
· 12 weeks’ notice where 200-499 employees;
· 16 weeks’ notice where 500 or more employees.
Exception applies when:
· Mass termination represents a relatively small percentage (10% and less) of the total workforce; AND 
· It is not part of a plant closure.
· Still has to comply with individual notice requirement.
ER has two other obligations:
· Notifying the Director of Employment Standards;
· Posting this notification in the workplace.
Exceptions to Individual & Mass Termination
· EEs hired for specific time or task (max 12 months).
· Temporarily laid off EEs.
· EE is guilty of non-trivial “wilful misconduct”, disobedience, or wilful neglect of duty not condoned by employer. 
Test to prove wilful misconduct:
· It has to be serious and intentional misconduct.
· It does not include incompetence.
· Focus on misconduct: a single act may be sufficient.
· When a contract of employment is frustrated. (No fault of either party)





ESA Severance Pay
In addition to termination notice/pay in lieu.
Qualifications for Severance Pay
Applies to a terminated EE:
· Who has worked for ER for 5 or more years; AND
· Whose ER has Ontario payroll of $2.5 million or more, OR severed 50 or more EEs in previous 6 months as part of business closure.
· Entitlement is 1 week’s pay for each year of service for a maximum of 26 weeks (calculations include partial years).
A person’s employment was severed when ER:
· Dismisses or stops employing EE (including bankruptcy and insolvency);
· Constructively dismisses EE;
· Lays EE off for a period longer than a “temporary layoff”.
Exemptions to Severance Pay
Examples:
· EE is guilty of willful misconduct, disobedience, or willful neglect of duty;
· EE retires on a full pension;
· EE’s contract was frustrated.
Note: Termination Pay and Severance Pay are not subject to mitigation.
Chapter 15
Dismissal without Cause
Length of notice may be set out in an employment contract.
If an employment contract lacks a provision that governs notice of termination OR if such provision is unenforceable, ER has an implied duty to provide reasonable notice of termination or pay in lieu of notice under the common law.



Common Law for Reasonable Notice
Bardal factors: 
· length of service; 
· age; 
· position; and
· availability of similar employment given employee’s experience, training and qualification. 
Minnot case (Pg 403)
No rule of thumb for how much an employee gets in common law.
Bain v. Insurance Corp. (Pg. 403)
The appropriate notice is not equivalent to the time it takes to find a new job. Courts should consider availability of jobs in the market when considering reasonable notice.
Jamieson Case
Unique skills lead to limited options which therein leads to longer notice.
Antonio Di Tomaso case (ON Court of Appeal)
Assuming that low-level, unskilled employees have an easier time finding alternate employment cannot simply be taken for granted, particularly nowadays.
Working Notice or Pay in Lieu
ER decides
Elg v. Stirling Doors (Pg. 406)
But there are some situations in which it is inappropriate to give working notice instead of pay in lieu, e.g. performance problems, sensitive information, work with public. ER can’t use EE’s bad attitude during working notice as just-cause.
EE must have an opportunity to undertake job search during notice period. ER can still require reasonable attendance during working notice.
Separation Package (Pay in lieu)
· Lump-sum payment;
· Salary continuation; or Combination			ER should EE to sign a release
Duty to Mitigate
Under the common law, but not under the ESA.
EE who has been wrongfully dismissed has a duty to mitigate damages. EE must take all reasonable steps to find comparable alternative employment during the reasonable notice period (objective test).
ER bears the onus of proof:
· There were comparable jobs available during the notice period that were suitable for EE; and
· EE did not make reasonable efforts to obtain on of those suitable jobs.
Evans v. Teamsters
Evans was terminated after 23 years. He was willing to accept 12 months notice and 12 months pay. After 5 months of negotiation, employer offered him his job back for the remaining 19 months. He refused, was dismissed for just cause, and sued for wrongful dismissal. 
SCC: Evans failed to mitigate because his refusal was not reasonable in the circumstances. 
Where salary remains the same, working conditions are not substantially difference and the personal relationships are not acrimonious, employee has duty to return to same job to mitigate.
Employee is not obliged to mitigate by returning to work in “an atmosphere of hostility, embarrassment, or humiliation”
Constructive Dismissal
· When ER unilaterally makes a fundamental change to the employment contract, without providing reasonable notice.
· Changes to compensation package: But not minor
· Changes in job duties: Objective comparison of job features to determine whether demotion (Farber v. Royal Trust Pg. 412). 
· Relocation: But not minor
· Changes to hours of work: Significant reduction or increase
· Layoffs: Unless authorized by express/implied contractual term
· Untenable work environment: e.g. when ER fails to protect EE from harassment (Shah; Stamos Pg. 412).                                                                           
Objective Test: would a reasonable person in EE’s position find the changes imposed by ER unreasonable?
· Mifsud and Evans: the duty to mitigate requires constructively dismissed EE to continue working if:
· The salary offered in the new position is the same as in the former position;
· The working conditions are not substantially different or demeaning; and
· The relevant personal relationships are not acrimonious.
EE who was constructively dismissed should:
· seek legal advice. 
· advise ER in writing that he or she doesn’t accept the change and doesn’t condone constructive dismissal, but is staying under new terms in an attempt to mitigate damages.
Wrongful Dismissal Damages
· Aggravated Damages
· Punitive Damages
No more Wallace Extended-Notice Damages due to Honda case.
Keays v. Honda (Pg. 420)
Keays, a 14-year employee at Honda, was a good worker with poor attendance due to chronic fatigue syndrome. He was enrolled in employer’s disability program. As his absences became more frequent, Honda removed him from this program and asked him to see occupational medical specialist for an assessment. When he refused asking to reveal the purpose and parameters of assessment, he was terminated for insubordination.
Trial judge awarded Keays:
· 15 months’ reasonable notice; (Upheld by SCC)
· 9 month Wallace extension for bad faith in manner of dismissal; (Struck down by SCC)
· Punitive damages of $500,000; (Dismissed by SCC)
· Legal costs: $600,000.
Court of Appeal reduced punitive damage award to $100,000.
Extension is only available in case of Inducement (tort).

Aggravated damages:
· Bad faith in the manner of dismissal that caused actual mental distress may result in an award of aggravated damages.
Bhasin v. Hrynew
No need for “independent actionable wrong”.
Punitive damages:
· Only for harsh and malicious conduct, when compensatory damages aren’t enough to deter the bad behaviour.
· Only when ER committed an “independent actionable wrong”.
Chapter 14
· Where dismissal is with just cause:
· No advance notice or “package” is required (“summary dismissal” / “employee summarily dismissed”).
· Just cause is: 
· Misconduct or incompetence so extreme that it amounts to repudiation of the employment contract  ER is no longer bound by common law obligations of reasonable notice.
· “All or nothing” proposition.
Onus of Proof is on the ER to show on a balance of probabilities that EE breached contract in a fundamental way.
Test to prove Just Cause
1. Proportionality – what is the appropriate punishment?
· Any sanction must be proportional to the conduct to which it relates.
· Courts generally support the use of progressive discipline including verbal/written/final written warnings. 
· Unless there is an express or implied term in the employment contract allowing this form of discipline, a suspension without pay may constitute constructive dismissal under common law.


2. Context
· Courts consider the nature and seriousness of an alleged offense in the context of the overall employment relationship, including: length of service, performance and disciplinary history, and any mitigating circumstances, such as personal factors that influenced the conduct or performance.
3. Procedural Fairness
· ERs may improve chances of demonstrating just cause if they follow rules of procedural fairness: 
· Investigate allegations in good faith, thoroughly and promptly;
· Keep investigations confidential;
· Fully inform employee of the allegations;
· Give EE full opportunity to explain conduct and respond to allegations (and keep open mind);
· Make sanction proportionate to offence (follow own policies)
· Act in good faith (don’t assume guilt, not arbitrary, no ulterior motive).
Obeng Case
· EE should be honest: A court may uphold a dismissal for just cause based not upon the alleged misconduct itself but on the fact that EE lied or tried to conceal material information during investigation
· EE should be honest during the investigation
Before Grounds for Dismissal
Stating Grounds for Dismissal:
· ER may dismiss EE without alleging just cause and later when the EE sues for wrongful dismissal assert that it actually had just cause
· This is especially true if ER can show that it did so to spare the EE's feelings (Giancola v. Jo-Del Investment)
· Justification for dismissal can be based on facts discovered after dismissal ("after-acquired cause").
Condonation: occurs when ER who discovers an EE’s misconduct or poor performance fails to respond within a reasonable time. If it fails to respond, ER cannot rely on this misconduct when it claims just cause.


Dishonesty
Serious dishonesty (e.g. theft, fraud) might be sufficient to justify dismissal without notice, but has to go to the roots of the employment relationship.
McKinley v. B.C. Tel
McKinley took a medical leave after 16 years’ of service. He was interested in returning to a less stressful position. ER offered severance package. McKinley sued for more. ER discovered that McKinley had previously received medical advice that he was capable of returning to his original job. ER changed pleadings to allege just cause, based on dishonesty.
Held for employee: EE’s dishonesty was not sufficiently serious to undermine the employment relationship. ER’s response mush be proportional and consider “context”. 
Consequences: no just cause therefore wrongful dismissal damages.
Insolence
ERs must show a pattern of insubordinate or insolent behaviour that continues despite clear warnings. 
Exceptions: assault on a supervisor; deliberate contravention of important employment policy resulting in significant loss. 
Henry v. Foxco
Supervisor suggested Henry was working too slowly. Henry responded angrily 5-6 times in front of other employees “then why don’t you fire me”. Supervisor tried to calm him down but finally said “O.K., you’re fired”.
Held for EE: No just cause. Single incident was not serious enough to destroy the employment relationship: (1) No customers heard it; (2) EE acted in the heat of the moment. Awarded 5 months’ pay in lieu of notice.
Insubordination
An isolated instance by a long-term EE usually requires ER to impose a form of discipline that is less severe than immediate dismissal without notice. 
Mothersele v. Gulf Oil
A senior engineer, who had worked for Gulf for 19 years, frequently criticized ER’s computer data security system. ER generally satisfied with his work. After a meeting with his boss, Mothersele sent ER a letter that he would purge his computer files and “leave no traces”. ER took this as a threat to destroy files belonging to ER and summarily dismissed him. 
Held for EE: Not just cause. Context: 19 years’ conscientious service; Single incident; ER waited. Awarded 15 months’ pay in lieu of notice.
Off-duty Misconduct
Conducts outside the workplace cannot provide just cause. 
Exception: when it harms the business or reputation (consider position, nature of conduct, how it reflects on the business).
Kelly v. Linamar
Despite an unblemished 14 year work record, Kelly (manager) was summarily dismissed after being charged with, and admitting to, possessing child pornography on his home computer. ER indicated that it could not continue to employ him because his conduct was incompatible with its reputation (e.g. it actively promoted community and children’s programs).
Held for ER: EE breached duty to ensure his off-duty conduct did not adversely affect his employer. Relevant factors included EE’s position (managerial) and degree to which ER’s reputation affected.
Disobedience
A single act will not constitute just cause unless it is deliberate, entails no elements of misunderstanding, and causes substantial harm to ER.
It is also relevant whether the act of disobedience relates directly or incidentally to EE’s job. Usually it is best dealt with through progressive discipline (like insubordination).
Chaba v. Ensign Drilling
EE tried to remove a buildup of ice with machine he wasn’t authorized to use and caused damage. He reported and offered to pay. ER fired saying just cause.
Held for EE: Had experience, safety risk was minimal, not serious enough to warrant dismissal without notice.



Absenteeism and Lateness
Culpable Absenteeism
· Refers to “blameworthy” absenteeism or lateness. 
· ER should impose progressive discipline.
· A single incident rarely justifies dismissal without notice. 
Innocent Absenteeism
· ER cannot impose discipline.
· If absenteeism results from “disability”, it is a human rights issue. ER has a duty to accommodate EE. 
· If it is undue hardship, and a permanent illness prevents from working, this may result in frustration of contract.
Sexual Harassment
Serious cases involving supervisors will amount to just cause even in the absence of progressive discipline.
Bannister v. General Motors
Security supervisor asked summer students to kiss him, sit on his knee, discussed sexually explicit movies. When a student complained, he stopped but would continue this kind of behaviour with other students. He had over 20 years’ service. ER fired him.
Held for ER: ER has a duty to protect employees and corporation against civil lawsuits. EE abused authority as supervisor. EE received training on sexual harassment. EE repeatedly denied any wrongdoing. ER conducted thorough investigation ( procedural fairness).
Intoxication and Substance Abuse
Intoxication
A single violation by EE who isn’t in a safety-sensitive job will probably not be considered just cause (Ditchburn v. Landis: got drunk with a client, violated company policy and was fired, but since he worked for 27 years – no just cause).
Substance Abuse
ER cannot use substance abuse of EE as a reason for just cause. ER has a duty to accommodate up to a point of undue hardship.
Incompetence
ER must show that:
· EE has fallen below an objectively determined level of performance; AND 
· the problem lies with EE and not other factors such as lack of training.
ER has to show that:
· Job requirements are clear, reasonable and applied fairly;
· ER has provided adequate training;
· The quality of performance is demonstrably below the average level;
· ER has warned the employee;
· EE understands what’s required to achieve satisfactory performance;
· ER gave the employee a reasonable length of time to improve;
· ER documents every aspect of its corrective action plan.
ER may dismiss EE for cause on the basis of a single instance of incompetence in only the most extreme of circumstances (e.g. reckless incompetence leading to serious financial losses).
Probationary Employees
ER has greater latitude to fire probationary EE as long as ER:
· gives EE fair opportunity to demonstrate ability;
· acts in good faith;
· finds probationary EE “unsuitable”.
· Gives notice or pay in lieu of notice as per ESA
Grounds that cannot be used:
· EE asserting rights under one of the employment statutes (e.g. ESA, HRC).
[bookmark: _GoBack]If ER dismisses EE for asserting rights under these employment related statutes, a court or tribunal may order ER to reinstate EE and pay EE a monetary award.




